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Martis 22 die Januarii, 1688. 

N the Convention met, upon his Highneſs 
the Prince of Orange's Letters, this Day 
in the Houſe of Commons. A Motion 
being made that the Houſe would appoint 
a Day to take into Conſideration the Con- 

dition and State of the Nation. 

Reſolved, Nemine Contradicente, That the Houſe 
on Monday next, at Ten of the Clock in the 
Morning, take into Confideration the State and 
Condition of the Nation. 0 

Lune 28 die Jannarii, 1688. 

The Houſe then (according to the Order of 
Tueſday laſt} proceeded to take into Conſidera- 
tion the State and Condition of the Nation. 

Reſolved, That the Houſe do now reſolve it- 
ſelf into a Committee of the whole Houſe, to 
take into Conſideration the State and Conditi- 
on of the Nation. 

Mr. Speaker left the Chair. 

Mr. Hamden took the Chair of the Committee. 

Mr. Speaker reaſſumed the Chair. | 

Mr. Hamden Reported from the Committee 
of the whole Houſe, that, having taken into 
Conſideration the Condition and State of the 
Nation, they had agreed upon a Reſolve; which 
he read in his Place, and then deliver d the ſame 
in at the Clerk's Table, where the ſame being 


read, was as followeth. 
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Reſolved, That King James II. having endeavour- 
ed to Subvert the Conſtitution of the Kingdom, by 
Breaking the Original Contract between King and 
People ; and, by the Advice of Jeſuits, and other 
wicked Perſons, having Violated the Fundamental 
Laws, and Withdrawn himſelf out of the Kingdom, 
hath Abdicated the Government ; and that the 
Throne is thereby Vacant. 

Reſolved, That this Houſe do agree with the 
Committee, That King James II. having endea- 
voured to Subvert the Conſtitution of the Kingdom, by 
Breaking the Original Contract between King and 
People; and, by the Advice of Jeſuits, and other 
wicked Perſons, having Violated the Fundamental 
Laws, and having Withdrawn bimſelf out of the 
Kingdom, hath Abdicated the Government ; and that 
the Throne 15 thereby Vacant. | 

Ordered, That Mr. Hamden do carry up the 
ſaid Reſolution to the Lords for their Concur- 
rence. And it was carried up to the Lords, by 
Mr. Hamden, os ad 

Sabbat. 2 die Feb, 1688. 

A Meſſage from the Lords to the Commons, 
by Sir Miles Cook, and Mr. Methwin, Two Ma- 
ners in Chancery, attending the Houſe of Lords. 

Mr. S PEAK ER, 

The Lords have conſidered of the Vote of this Houſe 
of the 2Eth of January laſt, to which they concur 
with Amendments ; unto which Amendments they 
deſire the Concurrence of this Houſe, 

The Amendments made by the Lords to the 
Votes ſent up to them from this Houſe, the 28th 
of January, were Read, and are as foll»weth. - 

L. 8. Iniiead of the Word Abdicated read De- 


ſerted. | 


L. 9. Leave out theſe Words, And that the 


Throne is thercby Vacant, Lung 


CS 


Line 4 die Feb, 1688. 

To the Firſt Amendment, Propoſed by the 
Lords to be made to the Vote of the Commons, 
of the 28th of January, inſtead of the Word Ab- 
dicated, to inſert the Word Deſerted, the Com- 
mons do not agree; becauſe the Word Deſerted 
doth not fully expreſs the Concluſion nec: ſſarily 
inferr'd fiom the Premiſes to which your Lord- 
ſhips have agreed, for your Lordſhips have agreed, 
That King James II. hath endeavoured to Subvert the 
Conſtitution of the Kingdom, by breaking the Original 
Contract between King and People, and hath violated 
the Fundamental Laws,and Withdrawn himſelf out of 
the Kingdom. Now the Word Deſerted reſpects on- 
ly the withdrawing, but the Word Abatcated re- 
ſpects the Whole; for which Purpoſe the Com- 
mons made Choice of it. The Commous do not 
agree to the Second Amendment, to leave out 
the Words, And that the Throne is thereby Vacant, 

Iſt. Becauſe they conceive, that, as they may 
well infer from ſo much of their own Vote, as 
your Lord{hips have agreed unto, That King 
James II. has Abdicated the Government, and that 
| the Throne is thereby Vacant; ſo that if they ſhould 
| admit your Lordihips Amendmeut, that be hath 
only deſerted the Government; yet even thence it 
would follow that the Throne is Vacant as to 
King James II. Deſerting the Government, be- 
33 ing, in true Conſtruction, Deſerting the Throne. 
/ 24ly, The Commons conceive they need not 
prove unto your Lordſhips, That, as to any o- 
ther Perſon, the Throne is allo Vacant; your 


1 Lordſhips (as they conceive) having already ad- 

| mitted it, by your Addrefling to the Prince of 

. Orange the 25th of December laſt, To take upon him 
| the Adminiſtration of Publick Affairs, both Civil 
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and Military; and to take into his Care the King- 
dom of Ireland, till the Meeting of this Convention, 
In Purſuance of ſuch Letters, and by your Lord- 
ſhips renewing the ſame Addreſs to his Highneſs 
(as to Publick Affairs, and the Kingdom of Ire- 


land) fince you met, and by appointing Days of 


Publick Thanksgivings to be obſerved throughout 
the whole Kingdom, all which the Commons 


conceive do imply, that it was your Lordſhips 


Opinion, That the Throne was Vacant, and to ſig- 
nify ſo much to the People of this Kingdom. 

;dly, It is from thoſe who are upon the Throne 
ofEngiand(when there are any ſuch)from whom 
the People of England ought to receive Protecti- 
on ; and to whom, for that Cauſe, they owe the 
Allegiance of Subjects; but there being none 
now from whom they expect Regal Protection, 
and to whom, for that Cauſe, they owe the Al- 
legiance of Subjects, the Commons conceive, 
1 he Throne is Vacant, 

Reſolved, That the Earl of Viliſpire do go up 
to the Lords to defirea Conference upon the 
Subject Matter of the Amendments. 

he Earl of Wiltſhire Reports, That he having 
attended the Lords, to deſire a Conference, they 
had given Anſwer, That they did conſent to a Con- 


ference immediately in the Painted Chamber. 


Reſolved, That the Committee to whom it 
was referred to prepare Heads of Reaſons at a 
Conference with the Lords, be the Managers of 
the ſaid Conference, 

Mr. Hamden reports from the Commit tee ap- 
pointed to Manage the Conference with the 
Lords, That they had attended the Lords at 
the Conference, and communicated unto their 
Lordſhips the Reaſons why this Houſe doth not 

cOohcur 


®. 


| C79 
concur with their Lordſhips in the ſaid A- 
mendments. 

| Martis 5 die Feb. 1688. 

Mr. Hamden reports from the Conference 
with the Lords, that the Earl of Nottingham 
ſpoke to this Effect, 

That the Lords had defired this Conference 
* with the Commons, that they might be as 
* happily united to the Commons in Opinion, 
© as they are inſeparable in their Intereſt; and 
that they are, at this time, uneaſy that they 
* cannot concur with the Commons in every 
Thing; becauſe it is of ſo great a Concern to 
the Nation, and from ſo great and wiſe a Bo- 
dy. That he then delivered what the Lords 
had done in Reference to the Subject Matter of 
the laſt Conference, and ſaid, That the Lords 
did inſiſt upon the Firſt Amendment of the 
© Vote of the Houſe of Commons of the 25th 
of January laſt, inſtead of the Word Abdi- 
* cated, to have the Word Deſerted, 

Iſt. Becauſe the Lords do not find that 
& the Word Abdicated is a Word known to the 
© Common Law of England, and the Lords 
hope the Commons will agree to make Uſe of 
* fſuch Words only, whereof the Meaning may 
be underſtood according to Law, and not of 
& ſuch as will be liable to doubtful Interpre- 
* pretations. 

240%, Becauſe in the moſt common Accepta- 
& tation of the Civil Law, Abdication is a 
© Voluntary Expreſs Act of Renunciat ion, which 
js not in this Caſe, and doth not follow from 
the Premiſes, That King James II. by having 
& IWithdrawn himſelf, after having endeavoured to 
* Subvert the Conſtitution of the Government, by 
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% Breaking the Original Contract between Ring and 
&« People, and having Fiolated the Fundamental 
& Laws, may be more properly ſaid to have 
6 Abdicated, than Deſerted, 

He ſaid the Lords did infift on the Second A- 
mendment, to leave out the Words, And that 
the Throne is Vacant, for this Reaſon: 

& For that although the Lords have agreed, 
& that the King has Deſerted the Government, 
e and therefore have made Application to the 
prince of Orange, To take upon him the Admi- 
& niſtration of the Government, and thereby to pro- 
vide for the Peace and Safety of the Kingdom; 
<< yet there can be no other Inference drawn 
ow Som thence, but only that the Exerciſe of 
© the Government by King James II. is ceas'd; 
« ſoas the Lords were, and are willing to ſe- 
cure the Nation againſt the Return of the ſaid 
King into this Kingdom; but not that there 
& waseither ſuch an Abdicationby him, or ſuch 
* a Vacancy in the Throne, as that the Crown was 
© thereby become EleFive, which they cannot 
_— -; - a 

I. ** Becauſe, by the Conſtitut ion of the Govern. 
ment. theMonarchy is Hereditary, and not EleGive, 

II.“ Becauſe no AG of the King alone can Barr 
or deſtroy the Right of his Heirs to the Crown ; 
& and therefore in Anſwer to the third Reaſon al- 
& ledg'd by the Houſe of Commons, If the Throne be 
* vacant of King James II. Allegiance is due to fuch 
&* Perſon as the Right of Succeſſion doth belong to. 
The Queſtion being put, that this Houſe do 
agree with the Lords in the ſaid Firſt Amend- 
ment. 8 

It paſſed in the Negative. 


The 
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The Qneſtion being put, That this Houſe do 
agree with the Lords in the ſaid ſecond*'Amend- 
ment, 

The Houſe divided. 

The Yea's go forth. 

The Tellers for the Yea's, Sir Joſeph Treden- 
ham, and Mr. Gwin, 151. 

The Tellers for the No's, Mr. Colt, and Mr. 
Herbert. 282. 

And ſo it was Reſolved in the Negative. 

Reſolved, That a free Conference be deſired 
with the Lords upon the Subject matter of the 
laſt Conference. 

Ordered, That it be referred unto, 

Sir Robert Howard, Mr. Polexfyn, Mr. Pau! 
Foley, Mr. Serj. Maynard, Mr. Serj. Holt, Lord. 
Faukland, Sir George Treby, Mr. Sommers, Mr. 
Garraway, Mr, Buſcowen, Sir Thomas Littleton, 
Mr. Palmer, Mr. Hamden, Sir Henry Capel, Sir 
thomas Lee, Mr. Sacheverell, Major Vildeman, 
Colonel Birch, Mr. Ayres, Sir Richard Temple, 
Sir Henry Goodrick, Mr. Waller, Sir John Gayes, 

To Manage the Conference. 

Ordered, That Mr. Dolben do go up to the. 
Lords, and defire a free Conference with the 
Lords upon the Subject Matter of the laſt Con- 
ference. 

Mr. Dol ben Reported, That he having (accor- 
ding to the Order of this Houſc) attended the 
Lords to deſire a Free Conference with their 
Lordſhips, upon the Subject Matter of the lalt 
Conference, they had agreed to Free Conference. 
preſently intne Painted Chamber, And the Ma- 
nazers went toa Free Conference, at the Free 
Conference in the Painted Chamber. 
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Mr. HAM DEN's Speech. ] My Lords, the 
Commons have defired this Free Conference 
trom your Lordſhips upon the Subject Matter 
of the laſt Conference, that they may make ap- 
pear unto your Lordſhips, that it is not with- 
out ſufficient Reaſon, that they are Induced to 
Maintain their own, Vote, to which your Lord- 
ſhips have made ſome Amendments ; and that 
they cannot agree to thoſe Arnendments made by 
your Lordſhips for the ſame Reaſons. 

My Lords, the Commons do very readily a- 
gree with your Lordſhips, That it is a Matter 
of the greateſt Concernment to the Kingdom in 


general, its future Peace, and happy Govern- 
ment, and the Proteſtant Intereſt, both at Home 


and Abroad, that there be a good Iſſue and De- 
termination of the Buſineſs now in Debate be- 
tween Both Houſes, and a ſpeedy one as can 
conſiſt with the doing of it in the beſt manner. 
This way of Intercourſe between Both Houſes 
by Free Conference, where there is full Liber- 
ty of Objecting, Anſwering, and Replying, the 
Commons think the beſt Means to attain this 
End, and to Maintain a good Correſpondence 
between Both Houſes, which is ſo neceſſary at 
all Times, but more eſpecially in the preſent 
Conjuncture; this, my Lords, will bring Honour 
and Strength to the Foundation that ſhall be 
laid after our late Convulſions, and Diſcourage 
our Enemies from Attempting to Undermine it. 

It is true, my Lords, the preſent Difference 
between your Lordſhips and the Commons is 
only about a few Words; but the Commons 
think their Words ſo Significant to the Purpoſe 
for which they are uſed, and ſo proper to the 
Caſe unto which they are applied, that in ſo 


Weighty 


(IT) 
Weighty a Matter as that now in Debate, they 
are by no means to be parted with, 

The Word Abdicated the Commons conceive 
is of larger Signification than the Word your 
Lordſhips are pleaſed to uſe Deſert ; but not too 
large to be applied to all the Recitals in the Be- 
ginning of the Commons Vote, to which they 
meant it ſhould be applied. Nor ought it to be 
Reſtrained to a Voluntary Expreſs Reſignation, 
only in Word or Writing; Overt-Acts there are 
that will be Significant enough to amount to it. 
My Lords, that the Common Law of England 
is not acquainted with the Word, it is from the 
Modelty of our Law, that it is not willing to 
ſuppoſe there ſhould be any Unfortunate Occaſi- 
on of making uſe of it: And we would have 
been willing that we ſhould never have had ſuch 
an Occaſion as we have to have Recourle to it. 
Your Lordſhips next Amendment is, that your 
Lordſhips have left out the laſt Words in the 
Commons Vote, Aud that the Throne is thereby 
Vacant. | 

My Lords, the Commons conceive it is a true 
Propoſition and That the Throne is Vacant; and, 
they think, they make it appear that this is none 
Phraſe; neither is it a Phraſe that perhaps ſome 
of the old Records may be Strangers to; or not 
well acquainted with: But they thinkit not char- 
geable with Conſequences that your Lordſhips 
have been pleaſed to draw from it, That it wild 
make the Crown of England become Eeclive. It the 
Throne had been full, we know your Lordſhips 
would have aſſigned that, as a Reaſon of your 
Diſagreement, by telling us who tilled it; and 
it would be be known by ſome Publick Royal 


AR, which might notify to the People in * 
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the Kingly Government reſided ; neither of 
which hath beendone ; and yet your Lordſhips 
will not allow the Throne to be Vacant. 

My Lords. I am unwilling to detain your 
Lordſhips longer, from what may be better ſaid 
for your Lordſhips Satisfaction in theſe Matters, 
by thoſe whoſe Province it is 3 I am to acquaint 
your Lordſhips, That the Commons do agree 
it is an Affair of very great Importance. Here 
are other Gentlemen that are appointed to ma- 
nage this Conference, and will give their Aſſiſt- 
ance to bring it, we hope, to a happy Conclu- 
ſion, in the Agreement of Both Houſes, in this 
ſo very a Conſiderable Point. 
Mr. SOMMERS.] My Lords, what is 

appointed me to ſpeak to, is your Lordſhip's 
firit Amendment, by which the Word Abdica- 
ted, in the Commons Vote, is changed into the 
Word Deſerted; and I am to acquaint your 
Lordſhips what ſome of the Grounds are, that 
induced the Commons to inſiſt upon the Word 
Abdicated, and not to agtee to your Lordſhip's 
Amendment. 

Iſt, The Firſt Reaſon your Lordſhips are 
pleaſed to deliver, as for your Changing the 
Word is, That the Word Abdicated your Lord- 
ſhips do not find, is a Word known to the Common 
Law of England, and therefore ought not to be 
Ded: And the next is, That the common Accep- 
zation of the Word, amounts to a voluntary Expreſs 
AG of Renuntiation, which (your Lord h ips lay ) 
i not in this Caſe, nor what will follow from the 
Premiſes, 

My Lords, as to the Ficſt of theſe Reaſon 
if it be an Objection, that the Word Abdicate 
hath not a known Senſe in the Common Lon 
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of England, there is the ſame ObjeQion againſt 
the Word Deſerted for there can be no Au- 
thority, or Book of Law produced, wherein 
any determined Senſe is given to the Word 
Deſerted : So that your Lordſhips firſt Reaſon 
hath the ſame Force againſt your own Amend- 
ment, as it hath againſt the Term uſed by the 
Commons. 

The Words are both Latin Words, and uſed 
in the beſt Authors, and both of a known Sig- 
nification; their Meaning is very well Under- 
. ſtood ; though it be true, their Meaning be not 
the ſame ; The Word Abdicate doth naturally 
and properly fignifie Entirely to Renownce, Throw 

off, — Relinquiſh any Thing or Perſon, Jo as 
to have no further to do with it; and that whether 
it be done by Expreſs Words, or in Writing, 
(which is the Senſe your Lordſhips put upon 
it, and which is properly called Reſignation, 
or Ceaſion) or, by Sing ſuch Afts as are Incon- 
ſiſtent with the Holding, or Retaining of the Thing; 
which the Commons take to be the preſent 
Caſe, and therefore made Choice of the Word 
Abdicate, as that which they thought did, 
above all others, moſt properly expreſs that 
Meaning: And in this latter Senſe it is taken by 
Others, and that it is the true Signification of 
the Word, I ſhall ſhew your Lordſhips out of 
the beſt Authors: 

The Firſt I ſhall mention is Grotius de Jure 
Belli & Pacis, L. 2. C. 4. d. 4. Venit enim hoc 
non ex jure ciuili, ex jure naturali, quo quiſq; ſuum 
poteſt Abdicare, & e naturali Preſumptione qua 
voluiſſe, quis creditur, quod ſufficienter ſignificauit. 
And then he gots on, Recuſari Hereditas non 
tantum verbis, ſed etiam re poteſt, & quovis indi- 
cio voluntatis, Ano- 


(14) 

Another Inſtance which I ſhall mention, to 
ſhew, that for the Abdicating a Thing, it is 
ſufficient to do an Act which is Inconſiſtent 
with the Retaining it, tho' there be nothing of 
an Expreſs Renuntiation, is out of Calvin's Lexi- 
con Juridicum, where he ſays, ( Generum abdi- 


his Wife, Abdicates his Son in Law, Here is 
an Abdication without Expreſs Words ; but is by 
doing ſuch an Act as doth ſufficiently ſignifie 
his Purpoſe. 


The next Author that I ſhall quote, is Bri- 


ſonius, de Verborum fignificatione, who hath this 

Paffage, Homo liber qui ſeipſum vendit, abdicat 

ſe ſtatu ſus, that is, He who ſells himſelf, bath 

thereby done ſuch an Ad, as cannot conſiſt with his 
former Eſtate of Freedom ; and is therefore pro- 
perly ſaid, ſe abdicaſſe ſtatu ſuo. 

Budeus, in his Commentaries, ad Legem ſe- 
cundam, de . A Juris, Expounds the Words 
in the ſame Senſe, Abdicare ſe A N eſt idem 

quod abire pænitus Magiſtratu: He that goes out 

of his Office of Magiſtracy, let it be in what manner 
be will, bas Abdicated the Magiſtracy, 
And Grotius, in his Book, de Jure Belli &. 

Pacis, L. 1. c. 4. d. 9. ſeems to expound the 

Word Abdicare, by manifeſte habere pro derelicto: 

' That is, That he who bath Abdicated any thing, 

bath ſo far Relinquiſhed it, that he hath no Right of 

Return to it. And that is the Senſe the Com- 

mons put upon the Word: It is an Entire Alie- 

nation of the Thing; and ſo ſtands in Oppoſition 
to Dicate: Dicat qui proprium aliquod facit ; ab- 
dicat qui alienat, ſo ſays Pralejus in his Lexicon 

Faris, It is therefore inſiſted upon, as the pro- 

per Word by the Commons. R 

ut 


cat, — ſponſam repudiat:) He that Divorceth 
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But the Word Deſerted, ( which is the Word 
uſed in the Amendment made by your Lord- 
ſhips) hath not only a very doubtful Sig- 
nification; but in the common Acceptance, both 
of the Civil and Canon Law, doth ſignifie only 
a bare Withdrawing, a Temporary Quitting of 4 
Thing, and Neglect only, which leaveth the Party 
at Liberty of Returning to it again. Deſertum pro 
Negledto, ſays Spigelius in his Lexicon: But, the 
Difference between Diſſerere and Derelinquere, is 
expreſly laid down by Bartolzs, upon the 8th 
Law of the 558th Title of the 11th Book of the 
Code, and his Words are theſe, Nota diligenter 


ex hac Lege, quod aliud eſt Agrum diſſerere, ali 


derelinquere; qui enim derelinquit, ipſum ex Pæ- 
— 4 non revocat : ſed qui deſeret, intra biennium 
oteſr, 1 

F Whereby it appears, my Lords, that that is 
called Deſertion, which is Temporary ana Relieva- 
ble: That is called Dereli&ion, where there is no 
Power of Right to Return, 

So in the beſt Latin Authors, and in the Civil 


Law, Deſerere Exercitum is uſed to {ignifie Soldi- 


ers leaving their Colours, Cod. Lib. 12.9.1. 
And in the Canon Law to Deſert a Benefice, 
ſignifies no more than to be Non-Reſident ; ſo is 


Calvin's Lexicon, Verb, Deſert. ſecund. Canones, 


In both Caſes, the Party hath not only a Rig h: 
of Returning ; but is Bound to Return again: Which, 
my Lords, as the Commons do not take to be 


the preſent Caſe, ſo they cannot think that your 


Lordſhips do; becauſe it is expreſly ſaid, in 
One of your Reaſons given in Defence of the laſt 
Amendment, That your Lordſhips have been, and 
are willing to ſecure the Nation againſt the Return of 
King James; which your Lordihips would not 

In 
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in Juſtice, do, ou did look upon it no more 


than a Negligent Withdrawing, which leaveth 4 
Liberty to the Party to Return, 


For which Reaſons, my Lords, the Commons. 
cannot agree to the Firſt Amendment, to inſert 


the Word Deſerted, inſtead of Abdicated ; be- 
cauſe it doth not, in any ſort, come up to their 
Senſe of the thing: So, they do apprehend, it 
doth not reach your Lordſhips Meaning, as it is 
expreſſed in your Reaſons; whereas they look 
upon the Word Abdicated, to expreſs properly 
what is to be Inferred from that Part of the 
Vote to which your Lordſhips have agreed, That 
King James H. by going about to Subvert the Con- 
ſtitution, and by breaking the Original Contract he- 
tween King and People, and by Violating the Fun- 
damental Laws, and Withdrawing himſelf out of 
the Kingdom, hath thereby Renounced to be a 
King according to the Conſtitution, by Avowing 


to Govern by a Deſpotick Power, unknown to 


the Conſtitution, and inconſiſient with it; he 
hath Renounced to be a King according to the 
Law, ſuch a King as he {wore to be at the Co- 
ronation, fuch a King to whom the Allegiance 
of an Engliſh Subject is due; and hath ſet up 
another kind of Dominion, which is to all In- 
tents an Abdication, or Abandoning of his Legal 
Title, as fully as if it had been done by expreſs 
Words. | | 

And, my Lords, for theſe Reaſons the Com- 
mons do inſiſt upon the Word Abdicated, and 
cannot agree to the Word Deſerted, 

Mr. Serjeant HO L T. ] My Lords, Tam com- 
manded by the Commons, to aſſiſt in the Ma- 
nagement of this Conference, and am to ſpeak 
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to the ſame Point that the Gentleman did, who 
ſpoke laſt to your Lordſhips Firſt Amendment. 

As to the Firſt of your Lordſhips Reaſons, for 
that Amendment, (with Submiſſion to your 
Lordſhips, ) I do conceive it not ſufficient to al- 
ter the Minds of the Commons, or to induce 
them to change the Word Abdicated, for your 
Lord ſhips Word Deſerted. 

Your Lordſhips Reaſon is, That it is not a. 
Word that is known to the Cmmon Law of England. 
But, my Lords, the Queſtion is not ſo much, 
Whether it be a Word as Antient as the Com- 
mon Law, (though it may be too) for that 
will be ho Objection againſt the Uſing it, if it be 
a Word of a known and certain Signification; 
becauſe that, we think, will Juſtihe the Com- 
mons making ule of it, according to your Lord- 
ſhips own Expreſſion. 

That it is an Antient Word, appears by the 
Authors that have been Quoted, and it's fre- 
quently met with in the beſt of Roman Writers, 
as Cicero, Ne. And by the Derivation from Dico, 
an Antient Latin Word, 

That now it is a known Engliſb Word, and 
of a known and certain Signification with us, I 
will quote to your Lordſhips an Is 88 Autho- 
rity, and that is the Dictionary ſet forth by our 
Country-man Minſhaw, who hath the Word 
Abdicate as an Engliſh Word, and ſays that it 
ſignifies to Renounce, which is the Signification 
the Commons would have of it : S) that I hope 
your Lordſhips will not find Fault with their 
uſing a Word that is ſo Antient in itſelf, and 
that hath ſuch certain Signification in our own 
Language. 


Then: 


( 18*) 

Then, my Lords, for that Part of your Lord” 
ſhips Objection, That it is not a Word known 10 
the Common Law of England, that cannot prevail? 
for your Lordſhips very well know, we have 
very few Words in our Tongue, that are of equal 
Antiquity with the Common Law ; your Lord- 
ſhips know the Language of England is altered 


greatly in the ſeveral Succethons of Time and the 
Intermixture of other Nations; and if we 


ſhould be obliged to make Uſe only of Words 


then known, and in Uſe, what we ſhould deli- 


ver in ſuch a Dialect, would be very difficult to 
be underſtood. 


Your Lordſhips Second Reaſon, for your Firſt 
Amendment, in changing the Word Abdicated 
for the Word Deſerted, is, Becauſe inthe moſt com- 
mon Acceptation of the Civil Law, Abdication is 
a Voluntary Expreſs Ad of Renuntiation. That 
is the general Acceptation of the Word, and, I 
think, the Commons do fo uſe the Word in 
this Caſe, becauſe it hath that Signification : But 
I do not know, whether your Lordſhips mean 
a Voluntary expreſs Act, or Formal Deed of Re- 
nuntiation : If you do ſo, I confeſs I know of 


none in this Caſe: But, my Lords, both in the 


Common Law of England, and the Civil Law, 
and in common Undectianding, there are expreſs 
Acts of Renuntiation, that are not by Deed ; for 
if your Lordſhips pleaſe to obſerve, the Govern- 
ment and Magiſtracy is under a Truſt, and any 
Acting contrary to that Truft, is a Renowncing of 
the Truſt, though it be not a Renouneing by 
Formal Deed ; for it is a plain Declaration, by 
Act and Deed, though not in Writing, that he 
who hath the Trait, Acting contrary, is a Diſ- 
claimer of the Truli ; eſpecially, my * if 
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the Actings be ſuch as are Inconſiſtent with, and 


Subverſive of this Truſt : For, how can a Man, 


in Reaſon, or Senſe, expreſs a greater Renunti- 
ation of a Truſt, than by the conſtant Declara- 
tions of his Actions to be quite contrary to that 
Z Truſt? 

This, my Lords, is fo plain, both in Under- 
2 ſtanding and Practice, that I need do no more 
but repeat it again, and leave it with your Lord- 
2 ſhips, That the doing an AF A with the 
Being and End of a Thing, or that ſhall not Anſwer 


the end of that Thing, but quite the contrary, that 


! ſhall be Conſtrued an Abdication, and Formal Re. 
nuntiation of that Thing. 


Earl of NOT TI NG HAM. ] Gentlemen, 
ou of the Committee of the Commons, we dif- 
er from you indeed about the Words Abdicated 


and Deſerted ; but the main Reaſon of the 
Change of the Word and Difference, is upon the 
Account of the Conſequence drawn in the Con- 
* clufion of your Vote, That the Throne is thereby 
Vacant; that is, what the Commons mean by 
that Expreſſion? Whether you mean it is fo 
* Vacant, as to null the Succeſſion in the Heredi- 
2 tary Line, and ſo all the Heirs to be cut off, 
which we ſay will make the Crown Elective ? 
And it may be fit for us to ſettle that Matter 
firſt, and when we know what the Conſequence 


of The Throne being Vacant, means in the Vote, as 


vou Underſtand it, I believe we {hall much bet- 
ter be able to ſettle the Difference about the 
Two Words. 


Mr Serjcant M AY NARD. ] My Lords, 
ne to EXer- 


ciſe the Adminiſtration of the Government, I 


conceive, the Declaring a Vacancy, and Proviſi- 


On. 


4 


on of a Supply for it, can never make the Crown 
Bled we, | 
The Commons apprehend there is ſuch a 


Defe& now; and by Conſequence, a preſent 
Neceſſity for the Supply of the Government, 


and that will be next for your Lordſhips Conſi- 
deration, and theirs afterwards. 


If the attempting the utter Deſtruction of the 
Subject, and Subvertion of the Conſtitution, be 


not as much an Abdication, as the attempting 


of a Father to Cut his Son's Throat, I know not 


what is. ; 
My Lords, the Conſtitution, notwithſtanding 


the Vacancy, is the ſame, the Laws that are the 


Foundations and Rules of that Conſtitution, are 
the ſame : But if there be, in any particular In- 
ſtance, a Breach of that Conſtitution, that will 
be an Abdication ; and that Abdication will infer 
a Vacancy. 


It is not that the Commons do ſay, the Crown. 


of England is always and perpetually Eledtive; 
but it is more 2 that there be a Supply 
when there is a Defect, and the Doing of that 


will be no Alteration of the Monarchy from a 


Succeſſive One to an Eledtive. | 


Lord Biſhop of E LV. ] Gentlemen, the Two. 


Amendments made by the Lords to the Vote of 
the Commons, are as to the Word Abdicated, 
and as to the Vacancy of the Throne: That Abdi- 
cated may be tacitely by ſome Overt-Atts, that 
Gentleman, (1 think I may name him without 
Offence) Mr. Sommers, very truly did alledge 
out of Grot ius; but, I deſire to know, Whether 
Grotizs, that great Author, in treating on this 
Subject, doth not interpoſe this Caution, J 
there be a yielding to the Times ; If there be a going 

away, 
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n away, with a Purpoſe of ſeeking to Recover what iz 
q for the preſent Left or Forſaken : In plain Engliſh, 
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If there were any hogs. of Force or juſt Fear in the 
tYe 


Notion of Abdication : 1 


* ſpeak not of Male-Adminiſtration now, of that 
©, hereafter. 
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Caſe, that doth void 


Mr, Serjeant MA YNARD.] But, my 


Lords, that is not any Part of the Caſe declared 


by the Commons in this Vote, when the whole 


Kingdom, andthe Proteſtant Religion, our Laws 


and Liberties, have been in Danger of being Sub- 
verted, an Enquiry muſt be made into the Au- 


thors and Inſtruments of this Attempt ; and if 


he, who had the Adminiſtration intruſted to 
him, be found the Author and Actor in it, 
what can that be, but a Renuntiation of his Truſt, 


and conſequently his Place thereby Vacant? 


My Lords, Abdication ( under Favour) is an 
Engliſh Word; and your Lordſhips have told us, 


the true Signification of it is a Renunniation. We 


have indeed, for your Lordſhips Satisfaction, 
ſhe won its Meaning in Foreign Authors; it is more 
than a Deſerting the Government, or leaving it 
with a Purpoſe of Returning, But, we are not, 
I hope, to go to learn Engliſh from Foreign Au- 
thors, we can, without their Aid, tell the 
Meaning of our own Tongue. 

If Two of us make a mutual Agreement, to 
Help and Defend each other from any one that 
ſhould Aſſault us in a Journey, and that he that 
is with me turns upon me and breaks my Head, 
hehath, undoubtedly, 4bdicated my Aſſiſtance, 
and Revoked. 

Lord Biſhop of EL Y.] The Objection of the 
Lords againſt the Word Abdicated, is, That it is 
of too large a Signification for the Caſe in _ It 

cems 


( 22) 
{ſeems to be acknowledged, that it reacheth a 
great Way; and therefore the Lords would have 
2 Word made uſe of, which (by the Acknow- 
ledgment of that Learned Gentleman) ſignifieth 
only, The Ceaſure of the Exerciſe of a Right. 


If there be ſuch a Defect as hath been ſpoken 


_ it muſt be Supplied; there is no Queſtion of 
that. 
And I think we have, by another Vote, de- 
clared. That i is inconfiftent with our Laws, Li- 
berties, and Religion, to have a Papiſt to Rule over 
this Kingdom. Which I take to be only as to 
the Actual Exerciſe and Adminiſtration of the 
Government. | 

It is Grotius his Diſtinction between a Right, 
and the Exerciſe of that Right ; and, as there is 
a Natural Incapacity for the Exerciſe, as Sick- 
neſs, Lunacy, Infancy, Doating, Old Age, or 
an incurable Diſeaſe, rendring the Party unfit 
for Human Society, as Lepraſie, or the like; fo 


I take it, there is Moral Incapacity; and that F 


conceive to be a full irremovable Perſwaſion in 
a falſe Religion, contrary to the Doctrine of 
Chriſtianity, 2 

Then there muſt be a Proviſion undoubtedly, 
made, for ſupplying this Defect in the Exerciſe, 
and an intermediate Government taken care for; 
becauſe become neceſſary for the Support of the 
Government, if he to whom the Right of Suc- 
ceſſion doth belong, makes the Exerciſe of his 
Government unpracticable, and our Obedience 
to him, conſiſtently with the Conſfitution of 
our Religion, impoſſible; but that, I take it, 
doth not alter that Right, nor is an Abdication 


of the Right. 
Abdi- 
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Abdication, no doubt, is by Adaption an Ex+ 
gli Word; and well known to Engliſh Men, 
converſant in Books: Nor is it objected, that it 
is not a Word as antient, and it may be more 
antient than the Common Law of England; we 
find it in Cicero, and other old Roman Writers. 
Bur, as to Cicero, I would obſerve that there 
is a double Uſe of the Word, ſometimes it is 
mentioned with a Prepoſition, and then it ſigni- 
fies the Renouncing an Aci ual Exerciſe of a Right, 
as Abdicare a Triumpho: And ſometimes it hath 
the Accuſative Caſe following it, and then it. 
fignifies the Renouncing of the very Right, as that 
which was mentioned, Abdicare Magiſtratum; 
ſo that the Signification (as the Lords in their 
3 is doubtful: And ſuch Words, we | 
hope, the Commons will not think fit to uſe in | 
a Caſe of this Nature and Conſequence, as ours | 
now in Debate. - | 
And beſides, the Lords apprehend, that great 
Inconveniencies will follow upon the Uſe of this 
ores if it mean a Renowncing abſolutely of the | 
t, 
Te ſeems the Commons do not draw the Word 
Abdicated from his withdrawing himſelf out of 
the K ngdom; for then Deſerted, would (no 
doubt) have anſwered. That Abdicat ion is the 
ſame, whether a Man go out of the Kingdom, 
or ſtay in it; for it is not to be eſteemed accord- 
ing 34 the Place, but the Power. ; 
If a Man ſtays in the Kingdom, this is Aldi- 
care with a Prepoſition, to Abdicate the Exerciſe 
of the Government, but not the Right of Governing, 
according to the Conſtitution; and to ſuch an 
Abdication, (if it be fo declared) my Lords, I 


believe, may ſoon agree, 
- Then 
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Then, Gentlemen, there is another Diſtinction 

in thoſe Authors that writ concerning this Point, 
which are chiefly the Civilians; there may be an 
Abdication that may Forfeit the Power of a King 
only ; and there may be One that may Forfeit 
both that and the Crown too, It is a Diſtinction 
indeed in other Words, but to the fame Senſe : 
I will tell you preſently why I uſe it. 

Thoſe Abdications that are of Power only, are 
Tncapacities ; whether thoſe I call Natural and In- 
voluntary, as Defects of Senſe, Age, or Body, 
or the like; or Moral and Voluntary, as Contra- 
riety in Religion; an Inſtance whereof there 
was lately in Portugal, which was a Forfeiture 
only of the Power, and not of the Name and Ho- 
nour of a King; for though the Adminiſtration 
was put into the Younger Brother's Hands, the 
Patents and other Publick Inftruments, ran in 
the Elder Brother's Name. 

This is, without all doubt, naturally an 4b- 
dicarion in the full Extent of the Word; nor do 
T here (as I ſaid) conſider, whether that the 
King be gone out of the Kingdom, or ſtay in it; 
but only, whetherhe be fit for the Adminittra- 
tion, which muſt be proyided for, be he here, 
or gone away. 

But the higheſt Inſtance of an Abdication, is, 
when a Prince is not only unable to execute his 
Power, but Acts quite contrary to it ; which 
will not be anſwered by ſo bare a Word as En- 
deavour. | | = 

I take theſe to be all the Diſtinct ions of Abdicati- 
ons. | 
Now it this laſt Inſtance of an Abdication of 
both Power and Right, take place in a ſucceeding 


Monarchy, the Conſequence will be, That there 
if 


( 25 ) 

is a Forfeiture of the whole Right; and then that 
Hereditary Succeſſion is cut oft , which, I believe, 
is not intended by the Commons: There is in- 
deed one Inſtance of the Uſe of ſuch an Abdica- 
tion in Monarchy, and that is that of Poland; 
and ſuch an Abdication there makes the Throne 
Vacant, and thoſe with, and in whom the Power 
is inveſted of making Laws, ( to wit the Senate, 
appoint one to fill it : But that, and whatever 
other Inſtances of the like Kind, theſe may be 
all of Ele&ive Kingdoms ; for though ſome of 
them are, or may be in Kingdoms now Heredi- 
tary, yet they were, in thoſe Times, Eledive, 
and ſince altered into Hereditary Succeſſions. 

But here is One Thing that is mentioned in 
this Vote, which I would have well conſidered, 
for the Preſervation of the Succeſſion, and that is 
the Original Compact: We muſt think ſure that 
meant of the Compact, that was made at the firſt 
Time, when the Government was firſt inſtitu- 


ted, and the Conditions that each Part of the 


Government ſhould obſerve on their Part, of 
which this was the moſt Fundamental, That 


King, Lords, and Commons, in Parliament Aſſem- 


bled, ſhould have the Power of making New Laws, 


12 altering of Old Ones : And that being one 


Law which ſettles the Succeſſion, it is as much a 
Part of the Original Compact as any: Then if 
ſuch a Caſe happens, as an Abdication, in a Suc- 
ceſſive Kingdom, without doubt, the Cempact being 
made to the King, his Heirs and Sacceſſors, the Diſ- 
poſition of the Crown cannot fall to us, till all the 
Hetrs doAbdicate too, There are indeed many Ex- 
amples,and too many Interruptions in the Lineal 
Succeſſion of the Crown of England: I think, I 
can initancgin Seven ſince the Conqueſt, wheres 

1 
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in the Right Heir hath been put by : But that 
doth not follow, that every Breach of the Firſt 
Original Contract, gives us Power to Diſpoſe of 
the Lineal Succeſſion ; eſpecially, I think, ſince 
the Statutes of Queen Elizabeth, and King 
Jones I. that have Eſtabliſhed the Oath of Al- 
egiance to the King, his Heirs, and Swcceſſors, 
the Law is ſtronger againſt ſuch a Diſpoſition : I 
grant, that from King William I. to King 
Henry VIII. there has been Seven Interruptions 
of the Legal Line of Hereditary Seceſſion ; but, 
I ſay, thoſe Statutes are made ſince that Time, 
and the making of New Laws being as much a 
Part of the Original Compact, as the obſerving 
Old Ones, or any thing elſe, we are obliged to 
purſue thoſe Laws, till altered by the Legiſlative 
Power, which ſingly, or jointly, without the 
Royal Aſſent, I ſuppoſe, we do not pretend to; 
and theſe Laws being made ſince the laſt Inter- 
ruption, we are not to go by any Precedent 
that was made before the making thoſe 
Laws. 

So that all that I conceive ought to be meant 
by our Vote, is, But a ſetting aſide the Perſon that 
Broke the Contract: And, in a Succeſſive Kingdom, 
an Abdication can only be a Forfeiture, as to the 
Perſon himſelf. 

TI hope, and am perſwaded, that both Lords 
and Commons do agree in this, Not to break the 
Line of Succeſſion, ſo 4s to make the Crown Elefive : 
And it that be declared, that -this Abdication 
of King James II. reacheth no farther than 
himſelf, and that it is to continue in the Right 
Line of Succeſſion, that, I hope, will make all of 


one Mind in this important Affair. 
Earl 
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Earlof CLARENDON.] As I remem- 
ber, Mr. Sommers, who ſpoke to the Siguifica- 
tion of the Word Abd icated, did quote Grotins, 
Calvins Lexicon, and other Civil Lawyers, 
where the expreſs Words make it to be a Volun- 
tary Ad, and ſo are all the Inſtances that ever I 
read or heard of, that is, there either was ſome 
Formal Deed of Renuntiation, or Reſignation ; or 
ſome Voluntary Att done of the Party's on; and 
ſuch whereby they have ſhewn they did Diveſt 
themſelves of the Royalties. _ | 

I think truly, Gentlemen, it is very apparent, 
that the King, in this Caſe, hath done nothing 
of this Nature : It is indeed ſaid by that learned 
and ingenious Gentleman, Mr. Sommers, That 
it may ariſe from the Facts, that in the Vote it 
has been declared he hath done, Breaking the 
Fundamental Laws, and the Original Contract; 
and endeauouring to Subvert the Conſtitution of the 
Kingdom, I will not diſcourſe the Particulars 
that have been alledged to make out this Charge; 
but I may ſay this much in General, That this 
Breaking of the Original Contract, is a Language 
that hath not been long uſed in this Place, nor 
known in any of our Law Books, or Publick Re- 
cords. It is ſprung up, but as taken from ſome 
late Authors, and thoſe none of the belt re- 
ceived ; and the very Phraſe might bear a great 
Debate, if that were now to be ſpoken to. 
Mr. Sommers did likewiſe ſpeak ſomething to 
the particular Caſe, and the Grounds of the 
vote; he ſaid, The King is bound by Law, and 
bound to perform the Laws made, and to be made, 
That is not denied ; I would take Notice, that 
kis Obligation thereunto doth not proceed from 


* his Coronation Oath ; for our Law faith, He is 


B 2 as 
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4s much King before he is Crowned, as be is 2 
wards: And there is a Natural Allegiance due to 
him from the Subjects immediately upon the Deſcent 
of the Crown upon bim, And though it is a very 
requiſite Ceremony, to put him under a farther 
Obligation, by the Conſcience of his Oath ; yet 
I think it will not, norcan be denied, but that 
as King, he was bound to obſerve the Laws be- 
fore; and no Body will make that Oath to be 
the Original Contract, as I ſuppoſe. 

But, my Lords and Gentlemen, if you do 
admit that it was never intended by the Houſe 
of Commons, to relate any farther than to this 
King himſelf, I believe my own Opinion would 
concur to ſecure us againſt his Return to Govern 
us: But then, why is there ſuch a Contention 
about a Word? Doth all this iwply more than 
Deſertion ? 

But it is ſaid, that Abdication doth imply a 

erfect Renuntiation, which I cannot ſee how it 
is in this Caſe, ſo as to leave us at Liberty to ſupply 
as we pleaſe, and Break the Line of Succeſſion. 

Mr. Scrjeant Maynard ſays, That it is not indeed 
to make the Government perpetually Electwe. I 
would know what he means by Perpetwally : 
Oar breaking through the Line now, by a 
Choice out of the Lineal Courſe, is an Altera- 
tion and a Precedent : And why may not others 
take the ſame Liberty we do? And will not 
that make it Perpetually EleGive ? 

But truly, I think, no Act of ours can alter 
the Lineal Swcceſſton ; for, by all the Laws we 
have now in Being, our Government appears to 
be Hereditary in a Right Line of Deſcent : And 
upon any Deſcent, when any one ceaſeth to be 
King, Allegiance is by Law due fo his 7 5 

. eir, 
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Heir, as Succeſſor, as well before Coronation, as 


0 | after. 

I +} was in great Hopes that you would have 
4 offer d ſomething in Anſwer to one of my Lord's 
t Reaſons againſt that part of the Vote which de- 


* cqdlares, The Throne to be Vacant. 
f Thatw A of the King's alone can Bar or Deſtroy 
the Right of his Heir to the Crown, which is Here 


” diitary, and not Elefiive, And then, if this Mat- 
+ ter goes no farther than King James II. in his 
s oven Perſon, how comes the Vacancy and the 
„ * Supplyto be Devolved upon the People ? For if 
] he only be ſet aſide, then it is apparent, whether 
4 : the Crown is to go to the Perſon that hath the. 
x next Right of Succeſſion ; and conſequently there 
is no Vacaney. 
n EalofNOTTINGHAM. L Gentlemen, 
I would not protra& Time, which is now ſo 


1 
3 4 neceſſary to be husbanded ; nor perplex Debates 
| about any Affair like that which lies now before 
Aus: Itis not a Queſtion barely about Werds, 
4 but Things which are now di 1 
| The Word Abdicated, it is agreed by Mr, Som- 


! n mers, is a Word of Art; and he hath told us 
, what its Signification is, from thoſe that are 


Q + skilled in the Art to which it belongs: He doth 
acknowledge that it is no Law-word among En- 
gliſhß Lawyers; nor known to the Common- 
Law: But then, he ſaith, neither is the Word, 
uſed by the Lords, Deſerted. 
r I agree to him, that neither the one or the other 
E are Words uſed in our Law; but the Inference 
4 I would draw thence is this, That we have no 
Words applicable to this Caſe; becauſe we ne- 
/ ; 
2 


ver before had ſuch a Caſe; and we muſt not- 
draw Inferences of Law . ſuch a Caſe, wat 
5 3 are 
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- qo not deducible from Rules well known in our 
aWws. 

{ will not diſpute what the Senſe of the 
Word Abdication is in the Civil Law; but that 
it is a Civil Law Word is agreed to by me; and 
if it be, for that Reaſon I am againſi uſing of 
it; becauſe T am ſo much in Love with our 
own Laws, that I would uſe no Words in a 
Caſe that ſo much concerns our Legal Conſtitu- 
tion, but what are fetched from thence. 

I hope I ſhall never ſee our old Laws altered; 
or if they be, God forbid we ſhould be the yo- 
luntary Agents in ſuch an Alteration. 

But then we are told the Word Deſerted doth 
not reach our Caſe ; becauſe the Signification of 
the Word is but a Temporary Leaving or F orſaking 
of his Power, which he may Reaſſume ; nay, whic 
in ſome Caſes there is a Duty upon him to Return 
unto. Tt that were all, Mr. Sommers hath given 
himſelf an Anſwer to that Objection, out of 
what he alledges of the Lords Reaſons, who 
have declared, that they are willing To ſecure the 
Nation againſt the Return of King James into this 
Kingdom; and will therefore concur with the Com- 
mons in any At that ſhall be thought neceſſary to 
prevent ſuch his Return: So that it ſhould ſeem 
we were agreed in that Matter; and if that 
were the Point, we ſhould find Words proper 
ſoon enough to expreſs our Meaning by. But I 
find neither of theſe Words will, on the one 
{ide or on the other, be allowed to ſignifie this 
Meaning; therefore we ſhould (as I take it) 
come preſently to think of ſome other that 
would. But the Reaſons why my Lords did 
chiefly inſiſt upon the Alteration of the Word 
Abdicated, was, Becauſe tbey did apprehend, that 

it 
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it being a Word not known to our Laws, there might 
be other Inferences drawn from it than they do appre- 
hend our Laws will Warrant, from the Caſe, as it 
is ſtated in the Fact of this Vote; and, as they con- 
ceive, is done in the concluding of the Throne's being 
Vacant, 

Therefore, I think, it would ſhorten the pre- 


ſent Debate, if we did ſettle that Point firſt; 


and, as we frequently in Parliamentary Proceed- 
ings, Poſtpone this and that Paragraph in a 
Bill, till ſome others, that may be thought fit to 
be determined firſt, be agreed to; ſo we ſhould 
Poſtpone the Debate about the Word Abdicate, 
till the Vacancy of the Throne be ſettled; for if 
we were ſure that the Throne were, or were 
not Vacant, we ſhould eafily light upon what 
Word were proper to be uſed in this Caſe, 

I ſhould therefore propoſe, that we might 
Debate that firſt ; becauſe if there be an Engliſh 
Word of known Signification in our Law, 
which ſhould ſignifie no more than Kenouncing 
for a Man's ſelf ; and which would not amount 
to ſo much as _ afide the Right of Others, 
that Word may be uſed ; and, if no other, the 
Word Renowncing itſelf may be taken, which 
would be beſt agreed to. gt 

Acting againſt a Man's Truſt, (ſays Mr. Ser- 
jeant Holt) is a Renuntiation of that Truſt, I 
agree it is a Violation of his Truft to Ad contrary 
to it ; and he is accountable for that Violation, 
to Anſwer what the Truſt ſuffers out of his 
own Eſtate : But 1 deny it to be preſently a Re- 
nuntiation of the Truſt, and that ſuch a one is no 
longer a Truſtee, 

I beg his Pardon if I differ from him in Opi- 
nion, whom I acknowledge to have much more 
B 4 Learn- 
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Learning in his Profeſſion than I can pretend 

unto : But if the Law be, as he ſays, in a pri- 

vate Caſe, then I muſt beg Leave to forbear gi- 

ving my Opinion in a Caſe of this publick Nature 

that 15 now before us, till I know what ſuch 

b 44 is, and what the Law ſays in ſuch a 
ale, 

If indeed you do pretend That the Throne is 
Vacant, and both Houſes agree to that Conclu- 
ſion, I think it will be no Matter what Word 
is uſed about it: But, if we do not agree unto 
that Concluſton, I think it will be afterwards 
eaſie to ſhew, which is the fitteſt Word to be 
ſtood upon; or to agree upon ſome other. 

I pray therefore (to ſhorten the Debate ) 
that you, Gentlemen, would ſpeak to this 
Point firſt; and when that is reſolved, I hope 
my ſhall caſily come to an Agreement about the 
Ot her. 

Sir GEORGE TRE RB V.] I think, my 
Lords, that we may not conſent to begin at the 
End, and firſt to enquire of the Concluſion, be- 
fore the Premiſes are ſettled: For the Vacancy of 
the Throne follows, as an Inference drawn from 
the Acts of the King's, which are expreſs'd 
moſt fully by the Word Abdication, and to en- 
quire what the Conſequence is, when the Fact 
is doubtful, from which the Conſequence is to 
enſue, is beginning at the wrong End; till we 
ſtate the Fact, we can alſign no Conſequence at 
all to it: Therefore, my Lords, I think the 
preſent Debate is to begin, where the Difference 
between the Two Houſes doth begin, and that is 
at the Word Abdicated; and when that is over, 
we ſhall regularly come to the other Point in 
Differeuce. FR 

e 
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We are gone back too far, when we offer to 
2 into the Original Contract, Whether any 
ſuch Thing is known or underſtood in our Law - 
or Conſtitution 2 Or, Whether it be new Lan- 
guage among us? And J offer this to your Lord 
ſhips Conſideration for Two Reaſons. | 

Firfl, It is a Phraſe and Thing uſed by the 
Learned Mr. Hooker, in his Book of Eccleſiaſtical - 
Polity, whom I mention as a valuable Autho- 
rity, being one of the beſt Men, the beſt Church 
Men, and the moſt Learned of our Nation in 
his Time, and his Works are very worthily re- 
commended by the Teſtimony of King Charles J. 
He alloweth, That Government did Originally be- 
gin by Compact and Agreement. | 

But I have yet a greater Authority than this: 
to Influence this Matter, and that is your Lord- 
ſhips own, who have agreed to all the Vote but 
this Word Abdicated, and the Vacancy of the-- 
Throne. And therefore ſo much is enough to. 
be ſaid to that; and go back to Debate what 
is not in Difference, is to confound our ſelves, . 
inflead of. endeavouring to compoſe Diffe- 
rYences, ; 

And truly, my Lords, by what is now Pro- 
poſed, I think, we are deſired to go as much 
too far Forwards, when the Vacancy of the Throne 
is propoſed to be the Queſtion to be firſt Diſ- 
puted before the Abdzcation, from which it is 
Inferred. | 

But ſure Tam, it is very much beyond what 
the Vote before us doth lead us unto, Ta talk of 
the Right of thoſe in the Succeſſion : For that goes 
farther than the very laſt part of the Vote; and 
it is till to lead us yet farther, to ſay any Thing 
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about making the Crown Eledlive: For, I hope, 
when we come to anſwer your Lord ſhips Rea. 
ſons, we ſhall eafily make it ont, that it is not 
in this Caſe ; neither was there any Occaſion 
given by this Vote to infer any ſuch Thing : We 
hall therefore keep to the Points as they are 
both in order of Place in the Vote, and of Rea- 
ſon in the Thing; and, as we have done hither, 
to ſpeak to the Words Abdicated and Deſerted, 
the Words to be Diſputed about in the Firſt 
Place. Another Lord did glve One Reaſon 
againſt the ufing the Word Abdicated, Becau ſe it 
is a Word belongs to the Civil Law; and ſaid, 
He would by no means exchange our own Engliſh 
Common Law for that, I entirely concur with 
that Noble Lord in that Point; but he did agree 
to us alſo, That there is no ſuch Word in our Com- 
mon Law as Deſerted ; that is which ſhould ſig- 
nifie, by the Stamp the Law puts upon it, any 
Senſe applicable to the Matter in Hand. 

Then if we muſt not uſe our Word, becauſe 
unknown to our Common Law; neither muſt 
we uſe on Lordſhips for the ſame Reaſon, and 
ſo ſhall be at an intire Loſs what Word to uſe ; 


and fo, indeed, they may well come to conſi- 


der the Concluſion Firſt, who leave us at Un- 
certainties on what Terms we are to Diſcourſe; 
and there cannot be a greater Confuſion in any 
Debate, than to ſtate a Concluſion without the 
Premiſes; which we muſt do, if we cannot 
agree how to Word the Fact we infer from. 

My Lords, I ſhall not much differ from what, 
in general, has been ſaid concerning the Senſe of 
the Word Abdicated; for it ſeems to be agreed 
on all Hands that it is a Renuntiation: Neither 


will 
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will I contend for an Involuntary Abdication 75 


becauſe I think it means a Voluntary AG : But 
truly what your Lordſhips mean, in your Rea- 
ſon againſt it, by the Word Expreſs, I cannot 
ſo well underſtand. 

That a King may Renounce his Kingſhip, I 
think, may be made out both in Law and Fact, 
as well as any other Renuntiatian; and that, as 
far as I can diſcern, by your Lordſhip's Reaſons, 
and this Days Debate hitherto, is not intended 
to be denicd by any : Indeed, fome of my Lords 
have told us, That there tis meant of the Exerciſe 
of a Right which may be Renounced, without Re- 
nouncing that Right, Whether that be a true 
Diſtinction or no, is not very Material; but if 
it be, that the very Kingſhip itſelf (as inclu- 
ding a Right to Govern) may be Renounced, 
and hath been, it will be no Difficulty to make 
out, by Inftances in all Countries, not onl 
where the Crown is, or was Eledive ; but allo 
where it was Hereditary and Succeſſive, 

If a King will Reſign or Renounce, he miy do 
ſo, as particularly Char, Vth, 

Earl of PEMBROKE.] That was an 
expreſs Solemn Renuntiation, | 

Sir GEORGE TREBY.}] My Lords, 
the particular Manner of doing it, is (I take it) 
not Matter in Debate juſt now before us, till it 
be ſettled whether a King can Abdicate at all, 
or Renounce his Kingſhip at all; this then being 
granted, That a King may Renounce, may Riſigu, 
may Part with his Office, as well as the Bae of 
it, then the Queſtion indeed is, Whether this 
King bath done ſo or no? 
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That he may do it, I take it for granted, it 
being an Act of the Will : Then let us now en- 
quire into the Facts, as ſet out in the Vote, 
Whether this Will of his be manifeſt 2 For that 
you have heard it may be diſcovered ſeveral 


Ways; the Diſcovery may be by Writing, it 
may be by Words, it may be by Facts: Grotius 
himſelf, and all the Authors that treat of this 
Matter, and the Nature of it, do agree. That if 
there be any Word, or Aftion that doth ſufficiently 
manifeſt the Intention of the Mind and Will, to part 
with bis Office, that will amount ro an Abdication, 
or Renouncing. ; 

Now, my Lords, I beg Leave to put this 
Caſe, That had King Fames II. come here into 
the Aſſembly of Lords and Commons, and ex- 
. preſſed himſelf in Writing, or Words to this 
Purpoſe, I was Born an Heir to the Crown of 
England,, which is a Government limited by 
Laws made in full Parliament, by King, No- 
bles, and Commonalty ; and, upon the Death 
of my laſt Predeceſſor, I am in Poſſeſſion of the 
Throne; and, now I ſind, I cannot make Laws 
without the Conſent of the Lords, and Repre- 
ſentatives of the Commons in Parliament; I 
cannot ſuſpend Laws that have been ſo made, 
without the Conſent of my People ; this in- 
deed is the Title of Kingſhip I hold by Original 
Contract, and the Fundamental Conſtitutions of 
the Government, and my Succe ſſion to, and 
P. flcfhon of, the Crown; on theſe Terms is 
part of that Contract; this part of the Contract 
an M ay of, I do Renounce it, I will not 
be obliged to Obſerve it; nay, I am under an 
In zincible Obl gation not to comply with it; 
I will not Exccute the Laws that have been 
made, ö 
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made, nor ſuffer Others to be made, as my 
People ſhall defire, for their Security in Religi- 
on, Liberty, and Property, which are the Two 
main Parts of the Kingly Office in this Nation, 
I ſay, ſuppoſe he had ſo expreſt himſelf, doubt- 
leſs this had been a plain Renouneing of that Le- 
gal Regular Title which came to him by Deſcent : 
If then He by Particular Acts, ſuch as are enu- 
merated in the Vote, have declared as much, 
or more than theſe Words can amount to, then 
he hath thereby declared his Will to Renounce the 
Government: He hath, by theſe Acts mention'd, 


manifeſtly 28 That he will not Govern 
t 


according to the Laws made; Nay, he cannot 
ſo do; for he is under a ſtrict Obligation, (yea 
the ſtricteſt) and Superior to that of the Origi- 
nal Compact between King and People, to Act 
contrary to the Laws, or to Suſpend them. 

By the Law, he is to adminiſter Juſtice, and 


to execute his Office according to the Tenour of 


thoſe Laws; and the Coronation Oath obligeth 
him likewiſe to conſent to ſuch Laws as the 
People ſhall chooſe : But, on the contrary, by 
that unfortunate Perſuaſion (in Point of Reli- 
ion) that he hath embrac'd, he is oblig'd to 
fulpend the Laws that defend the Eſtabliſhed 
Religion, and to treat it, as it has been, (as we 
well know) call'd, as the Northern Hereſie; and 
ünder Pain of Damnation to extirpate it: And 
in order to it, did ſet aſide and repeal all the Legal 
Fences of it, without Conſent of Parllament. 
What the Endeavours and Practices of that 
Kind have been in the laſt Reign, I =: apy we 
are not now to be told of, or inſtructed in; and 
if (as is very plain) this doth amount to a ma- 
niteli Declaration of his Will, no longer to re- 
y tain 
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tain the Exerciſe of his Kingly Office, thus li- 
mited, thus reſtrained, then in common Senſe, 
as well as Legal Acceptation, he a5 {ufficiently 
declared his Renouneing of the very (/ffice : As for 
his Departure out of the Kingdom, 'tis o ma- 
terial, whether it was Voluntary or involuntary ; 
but it is ſufficient, that his Act d=clares, quo 
Animo, he went away, he no longer would pur- 
ſue what he deſign'd; and was ſo ſtrongly o- 
bliged unto the contrary, by the Duty of his 
Office and Relation, and the Obligation of the 
Original Contract, as likewiſe his own Corona- 
tion Oath, and then he deſires no longer to 
be here. 

So that taking both theſe Things together, 
that he will not, nay, he cannot (@ thus per- 
ſuaded in Point of Religion) Govern according 
to Law ; and thereupon hath withdrawn him- 
ſelf out of the Kingdom: It is a manifeſt De- 
claration of his expreſs Renouncing and Parting 
with his Kingly Office: and therefore I cannot 
depart from inſiſting upon this Word Abdicated, 
which doth ſo well correſpond to the Fact of 
the Caſe, and ſo well expreſs the true Meaning 
of the Commons in their Vote: Nor can we 
conſent to the Poſtponing this Point, till the o- 
ther, about The Vacancy of the Throne, be deter- 
mined ; for this is the very Foundation upon 
which we are to proceed, for the Eſtabliſhing 
the Superſtructure of the other Conclufion. 

Earl of NOTTINGHAM.] This Lear- 
ed Gentleman that ſpoke laſt, ſays, It is neceſſa- 
ry to prefer the Premiſes before the Concluſion, as 

ing the Fonndation to the SuperſtruGure : Truly, 
I apprehend that this Word Abdicated was part 
of the Concinſun, and not of the Premiſes ; the 

| Vote 
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vote runs thus, That by Breaking the Original Con- 

tract, having endeavoured to ſubvert the Conſtitution 

of the Kingdom, and having withdrawn himſelf out 
of the Kingdom, he has Abdicated the Government, 
and the Throne is thereby Vacant. 

I take it to be (as I ſay) part of the Concluſi- 
on, the other part being join d by a Copulative ; 
therefore that which is but the other part of 
the Concluſirn, is not to be inferr'd from the o- 
ther part of the Premiſes, But take it to be (as 

ou ſay) that The — of the Throne is another 

Piſtin? Concluſion from all that preceded, as the 
Premiſes, and therefore it is to be conſidered laſt; I 
would then beg the Favour of you, Gentlemen of 
the Houſe of Commong, to anſwer me oneQueſtion 
about this Point of Abdication, Whether you 
mean by Abdicat ion a Renouncing for | Himſelf, 
or for himſelf and his Heirs? 

If you mean only Abdication for himſelf, it 
will have a different Influence upon the De- 
bate and Reſolution of the Caſe, as to the mea- 
ning of that you call the Conclzſion ; for then, 
How can the Throne be Vacant. | 

But if it be meant for himſelf and his Heirs; 
then I apprehend it is no more than what you 
ſay at the End, That the Throne is indeed Vacant; 
and then this Abdication cannot be part of the 
Premiſes, but mult be the ſame Thing with, or 
part of, the Concluſion, I will not undertake 
to diſpute, Whether a King of England may, 
or may not, Renounce his Kingdom? For my 
own part, I think he can, and I may go ſo far 
in Agreement with thoſe that have ſpoken to 
this Point, To yeild that he may do it by implicit 
Ads contrary to the Kingly Office, | 


For 
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For a King to ſay, he will not govern accord-- 
ing to Law; and for a King to act wholly con- 


trary to Law, and do that which would ſubvert = ® 
the Conſtitution, is (I think) the fame Thing. 
But then I muſt fay alſo, That I think there 


is a Difference between Saying ſo, and Doing 
ſomething inconſiſtent with what the Laws re- 
quire; for every Deviation from the Law, is a 
kind of Breach of the Fundamental Laws ; for 
I know no Law, as Laws, but what are Funda- 
mental Conſtitutions ; as the Laws are neceſ- 
lang, ſo far as to port the Foundation. 
ut if every Tranſgrefſion or Violation of the 


Law, by the Prince's Connivance or Command. 
were ſuch a Breach of the Fundamental Laws, 


as would infer an Abdication, then were it in. 
vain to call any of his Miniſter: or Officers to 
account for any ſuch Action. 
Then the Action is the King's, and not their's ; 
and then adieu to the Maxim of, 4 King's not 
doing Wrong: And we may have Recourſe to 


that other Reſpondent Superior, as more effectual 


Satisfaction. 

I take this Matter to be ſo plain, as to the Di- 
ſtinction that I have mentioned, that nothing. 
can be more; and it has been thought ſo eſſen- 
tially neceſſary to have it clear and manifeſt, 
That thoſe Two great Inſtances of Edward II. 
and Richard II. were expreſs ſolemn Renunti- 


ation and thoſe confirm'd in Parliament by the 


Lords and Commons, by the Act of Depoſing 


Therefore I cannot infer from the Facts enu- 
merated in the Vote, Thai this ſhculd be an Ab- 
dication for himſelt and his Heirs. 


But 
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But therefore, becauſe in the firſt Point it is 
diſputable, what is meant by a Word not of 


= known Signification in the Law; it might, I 


think, do well to conſider what is to be inferr'd 


from it: And therefore all I have now ſaid is 


only to this Purpoſe, That either both make 
z one Coneluſion, or elſe the latter cannot be infer- 
red from the former. 5 


Sr GEORGE TREBY.] I beg leave 
to ſay ſomething to what this Noble Lord has 
lat ſpoke unto : When I call this Point of the 
Vacancy of the Throne a Conclufion, I did not mean 
altogether to exclude Abdication from being a 
Conclufion from theParticulars enumerated before; 
for indeed it is in the Nature of a double Con- 
clufion : One, from the particular Facts menti- 
oned That thereby King James has Abdicated 
the Government. | 

The other, from the Abdication, That there- 
by the Throne is Vacant: By the inſtanced Acts 
he hath Abdicated the Government; and by his 
Abdicating the Government, the Throne is Vacant. 
As to the reſt of that which his Lordſhip is 
pleas'd ta ſay, I perceive he does (as he muſt) 
agree to me, That a King may Renounce by Acts, 
as well as Words or Writings. 

But then, I would add, and agree with his 
Lordſhip alſo, That, God forbid, every Violation 


Fx of the Law, or Deviation from it, ſhould be reckoned 


an Abdication of the Government. I defire to 
deliver myſelf from the Imputation of any ſuch 
abſurd Conceit. ] 

When a King breaks the Law in ſome few 
particular Inſtances, it may be ſufficient to take an 
Account of it from thoſe evil Miniſters that were 
inſtrumental in it, why ſuch a Thing was _ 

whi 
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which was againſt Laws? Why ſucha Law 


was not executed by them, whoſe Duty it was 
to ſee it =p in Execution? You may in ordi- 
e 


nary Caſes of Breaking the Law, have Remedy 
in the ordinary Courts and Courſe of Juſtice. 
But ſure ! he does not take this to be ſuch a 
Caſe, or theſe to be ordinary Violations of the 
Law: And therefore in extraordinary Caſes, 
the extraordinary Remedy is to be recurred un- 
to; for the King havinga limited Authority, by 


which he was obliged to keep the Laws made, 


as to the executive Part of the Government, 
and to obſerve the Conkitution for making ſuch 


new Laws as the People ſhould find neceſſary, 


and preſent him for his Conſent ; when he doth 
Violate, not a particular Law, but all the Fun- 
damentals ; nor injure a particular Perſon in 


| Religion, Liberty, or Property, but falls upon 
the whole Conſtitution itſelf, What doth all 


this ſpeak ? 
He therein ſaith, I will no more heep within my 


limited Authority, nor hold my Kingly Office upon 


uch Terms, 
This Title T had by the Original Contract between 
King and People; I renounce that, and will aſſume 


another Title to myſelf ; that is, ſuch a Title, as by 


which I may Ad, as if there was no ſuch Law to 
eircumſeribe my Authority, 

Where ſhall any Man come to have Redreſs in 
ſuch a Caſc as this, when the Malefactor comes 
to be Party, unto whom all Applications for 


Relief and Redreſs from Injuries thould be made, 


and ſo he himſelf ſhall be a Judge of his own 
Breaches of Law. This moſt apparently was 
the Caſe as to the Quo Warranto's, which was 
a plain Deſign to ſubvert the Conſtitution in the 
very Foundation of the Legiſlature, It 


bs 
2 *. * >. a 


- 
- 
— — 


* 


/ 


( 43) 


It is becauſe the King hath thus violated the 


J Conſtitution, by which the Law ſtands, as the 


Rule both of the King's Government, and the 
People's Obedience, that we ſay, he hath Abdi- 
cated and Renounced the Government ; for all 
other particular Breaches of the Law, the Sub- 


| ject may haveRemedy in the ordinary Courts of 


Juſtice, or the extraordinary Court of Parliamen- 
tary Proceedings: But where ſuch an Attempt 
as this is made on the Eſſence of the Conſtituti- 
on, it is not We that have brought ourſelves in- 
to this State of Nature, but thoſe who have 
reduced our Legal Well-eftabliſhed Frame of Gor 
vernment into ſuch a State of Confuſion, as we 
are now ſeeking a Redreſs unto. | 

Earl of ROCHESTER.] The Lords 
have given their Reaſons why they altered the 
Word Abdicated; becauſe it is a Word not 


» known to the Common Law, and of doubtful 


Signification: Therefore it would be well if 
the Commons would pleaſe to expreſs their own 
Meaning by it. I believe my Lords would be 
induced to agree, that the King hath Abdicated, 
that is Renoxneed the Government for himſelf, It 
you mean no farther than that ; andif you do 
ſo, Why ſhould you not be pleaſed to explain 
yourſelves, that every one may know how the 
Matter ſtands, and to preſerve a good Corre- 
{pondence between Both Houſes, in ſuch a Jun- 
cture and Conjunction as this. 

» But if you do mean any Thing more by it 
than Abdication for himſelf only, tho' their 
Lordſhips ſhould agree to the uſing of the Word 
Abdicated ; yet "this would prove a greater 
Argument againſt their agreeing in the other 


Point, abcut the Vacancy of the Throne ; Toy 
ore 


( 44 ) 
fore we would be glad to have you explain yoſtr- 
ſelves, what you mean by it. 

Then there was a little Pauſe. 
Mr. HAM DE N.] If the Lords have no- 


thing further to offer upon this Point, it will 


be fit for us to go on to the other Amendment 


made by the Lords to our Vote. 

No Lord offering to ſpeak, the Commons pro- 
ceeded to the Secomd Amend ment. 

Mr. SAC HEVERELL.] My Lords, 
Your Lordſhips Second Amendment to the Com- 
mons Vote, (to wit, To leave out the Words, And 
that the Throne is thereby Vacant) the Honſe of Com- 
mons cannot agree with Your Lordſhips to that 
Amendment; and they do conc: ive they have ma- 
ny and great Reaſons why they ſhould not do it. 

But, my Lords, They very much Wonder 
how it comes here to be laid upon them (as it 


ſeems to be, by one of your Lordſhips Reaſons) 


That they, by uſing thoſe Words of Abdication 
and Vacancy, ſignify anIntention of making anAl- 
teration of the Conſtitution of the Government, 


I would not miſrepreſent Your Lordſhips 


Words, or miſrepreſent Your Meaning : But 
You are pleaſed to ſay, That you eannot agree to 
ſuch an Abdication or. Vacancy, as that the Crown 


ſhould thereby become Elective: As if the Commons 


had Thoughts of making the Kingdom Elective, 


when no ſuch Thing was either meant by them, 


or can be deduced from their Words. 
Put, my Lords, One Reaſon why they differ 


from You is, They think (upon the Nature of 


your Proceedings) they are in the Right, to in- 
 tiſt upon their Vote, as they ſent it up to your 
Lordſhips : And they conceive, as to all the Rea- 


{ons your Lord(hips have been pleaſed to give 
| | them 
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; them for your Alterations, not One of them 


p hath ſo much Argument in them, as they might 
well expect. 
ul The Commons Reaſon for their Diſagreeing to 
1 this Amendment, was, Becauſe they conceive | | 
in | (that; as they may well infer) from ſomuch of | 
t their own Vote, as your Lordſhips have agreed 


unto, Ihat King James the Second bath Abdica- ö 
ted the Government; and that the Throne is thereby | | 
. 3 Vacant: So, if they ſhould admit your Lord- - A 
7 * ſhips Amendments, That he hath only Deſerted ' 


7 the Government; yet, even thence would follow, 
„I, Vacant, ate King James the Second : Deſert- 
e ing the Government being, in true Conſtruction, 


7 Deſerting the Throne. 

Now, to this they do defire, That your Lord- 
* |} ſhips will conſider and fee, Whether you give 
x any anſwer to this R-aſon 2 or rather, Whether vv 
vou do not leave the Matter fiill in the Dark; 
„and (in Truth) leave the Nation in a perpetual 

ſtate of War? 
Your Lordſhips Anſwer to that, altho* you 

f have agreed, that the King has Deſerted the Go- 
. vernment; and therefore 98 have made Ap- 
; lication to the Prince of Orange, To take upon 
| im the Adminiſtration of the Government and there. 
by provide for the Safety and Peace of the Kingdom : 
Yet there can be no Inference drawn from thence, 
but only that the Exerciſe of the Government 
by King James the Second, was ceaſed ; fo, as 
the Lords were, and are willing, To ſecure the 
Nation againſt the Return of the ſaid King into this 
Kingdom; but not that there was either ſuch an 
Abdication by him, or Vacancy in the Throne, | 
as that the Crown thereby became Elective ; to ; 
which they cannot agree. I deſire now to _ 
O . 
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of your Lordſhips, What part of this Reaſon 
hath given an Anſwer to what the Commons ſaid 
in their Firſt Reaſon; That they may very well 
conclude from their own Vote, as to what your 
Lordſhips have thereinagreed to, That the Throne 
z Vacant, as to King James the Second; Deſerting 


the Government, and Deſerting the Throne, being, 


in true Conſtruction, the ſame. Inſtead of an- 
ſwering tnis Reaſon, your Lordſhips come and 
apply it here, only to a bare Giving over the Ex- 


 erciſe of the Government by King James: And pray, 


my Lords let us conſider where we are: 

fthe Caſe beſo, then King Fames the Second, 
who has only left the Exereiſe, continues in the 
Office, and is King (till ; and then all the Acts 
that we have done in this Convention, are whol- 
ly (as we concelve) not Juſtifiable; You are in 
no Place or Station to relieye yourſelves, or the 


Nation, in this Exiſtence; unleſs you will think 


of ſetting up another Regency by your own Au- 
thority, without his Conſent ; which, I conceive 


by the Laws of England, you cannot do. 


What then follows upon all we have done? 
We have drawn the Nation into a Snare, by the 
Steps we have taken ; and leave all in ſuch an 
Intricacy, as we have no Power, by Law, to 
deliver them out of; nor can we anſwer for 
what we have done, unleſs the King ſhoul4 
Die, and that would leave the Succeſlion un- 
certain 

My Lords, I only apply myſelf, to conſider 
the Reaſons of your Lordſhips, for inſiſting up- 
on this Second Amendment ; becauſe, I con- 
ceive, your Lordſhips have therein given no An- 
{wer to the Reafon firſt given by the Commons, 


why 
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why they cannot agree to your Lordſhips Amend. 


ment, | 
Mr. POLEXFEN.] My Lords, your own 
Reaſons (under Favour) do ſhew, That your 


Lordſhips do intend, that the King is ſtill in the 
Government: This, I think, is moſt apparent 
od ut of your own Reaſons, 


For, when you have declared, That the King 


7 bath Deſerted the Government, and then ſay, No 
Inference can be drawn thence, but only, That 
the Exerciſe of the Government þ 

Second was Ceaſed ; then you do thereby ſtill ſay, 
That King James the Second is in the Govern- 
ment; for if only the Exerciſe be Ceaſed, the 
7 Rightdoth ſtill remain: Then I am ſure we have 
no Reaſon to agree with their Lordſhips in that 


Ling James the 


Point. | 
Next, my Lords, truly we cannot ſee how 


+ B-this thing that you would have can be inferred 
from your own Vote, That only the Exerciſe of 


the-Government by King james is ceaſed ; ſince you 
do not ſay that he deſerted the Exerciſe of the 
Government ? | 

And if your Lord ſhips had any purpoſe to ex- 


| preſs your Meaning by a publick Vote, That on- 


ly the Exerciſe Ceaſed, ſurely your Lordſhips 
would have put in the Word 3 there: 
But when in your Vote you ſay, The Government 
was Deſerted, you cannot mean only the Excer- 
ciſe of it, . 

And that it is the firſt Reaſon that the Com- 
mons give your Lordſhips, why we cannot by 
any means admit of your Lordſhips Amend- 
ment, becauſe Throne and Government are in the 
true conſtruction the fame ; but the Exerciſe of 
the Government only (as you expreſs it) _ 

tne 
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the Government itſelf (if your Reaſon conclude 


right) are not the ſame. And we are to Reaſon 


from the words expreſſed in the Vote. 


Next, my Lords, we ſay, It cannot be infer- | 
red from the words, as they reſt in your Lord- 
ſhips Vote, That only the Exerciſe of the Govern= © 


ment, as to King James the Second, did ceaſe. 


For if we read that part about Deſerting the 


Government, with the reſt of the Particulars 
that go before, his endeavouring to ſubvert the 
Conſtitution of the Kingdom, breaking the ori- 
ginal Contract, violating the Fundamental Laws, 
and withdrawing himſelf out of the Kingdom; 
then can any Man of Underſtanding think that 
this deſerting of the Government can be any 
thing elſe, but ſomewhat that is agreeable to 
all thoſe precedent Acts, which are not a ceaſing 
of the Exerciſe of the Goverment only, but a 
deſtruction of the Government itſelf. 

But belides,my Lords, under F. vour, the Ad- 
miniſtration or Exerciſe of the Kingly Govern- 
ment is in Conſtruction and Conſideration of 
Law all one and the ſame : And I think no Bo- 
dy that would reaſon aright from thence can ſay 
there is any diſtinction between Government 
and the Exerciſecf the Government; for whos 
ſoever takes trom the King the Exerciſe of the 
Government, takes from the King his Kingſhip; 
for the Power and Exerciſe of the Power are ſo 
Joined that they cannot be ſevered. 

And the Terms themlelves (taking them as 
the Law of England, which we are to argue 
from this Caſe, teacheth them) are to coinci- 
dent, that they cannot either ſubliſt without 
conſiſting together: If a Man grant to another 
the Government of ſuch a Place, this 3 
ene 
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4 the Exerciſe of the Government there to be 


granted thereby. 

As if the Iſlands belonging to this Crown and 
Dominion of England (as the Plantations a- 
broad) if the King grants to any one the Govern- 


ment of Jamaica, or the like, ſure no one will 
.4 ſay, that That is not a Grant of the Exerciſe of 


the Government there. 
So that wherever a Government is granted, 


the Exerciſe of that Government is meant and 


included, and therefore the ſuppoſed Diſtinction 
may be ſomething indeed, it they be only noti- 
only conſidered ; but it is a Notion altogether 
diſagreeing to the Laws of England. 

When your Lordſhips ſay in your Reaſons, 
That the a of the Government as to King 
James the Second is ceaſed ;” which as far as you 
can £0 in this Point, the Commons can by no 
means agree to this Reaſon ; for by the Words 
ſo uſed (the Exerciſe ceaſed) weapprehend, that 
you mean the Kingſhip continueth fill in him, 
and that only the Exerciſe is gone. 

And if it be ſo, and it be utteriy unlawful, and 
as great a Crime, (as what Law ſays it is not?) 
to make away from the King the Exerciſe of the 
Government, as to take from him the Govern- 
ment, then it may do well for your Lordſhips 
to conſider, Whether you are not Guilty of the 
ſame Coime and Thing which you would de- 
cline by your Amendment ? 

The Commons therefore cannot admit, that 
there ſhould be a taking away of the Exerciſe of 
the Government from the King, any more than 
the taking away the Government which (we 
ſay) he hath himſelf given away oy Abdication: 
And it King James MIS King itill, we cannot 


by 
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by any means agree to the keeping of him out 
of the Kingdom; for if it be his Right to be 


King ſtill, God forbid but that he ſhould enjoy 


it, and be admitted to the Exerciſe of it again. 


Then, my Lords, for the Concluſion that 
your Lordſhjps have added to our Reaſon (as 


making it from the very Wor ' 
that it is, That it would infer ſuch a Vacancy in the 


Throne, as that the Crown ſhould thereby become E- 4 


ledlive; this, we conceive, is a Concluſion, that 
hath no Premiſes either from our Actions, or 
our Sayings, or our Votes, or any thing elſe in 
this Caſe ; nay, it is quite varying from all the 
Premiſes: But when ſuch a Concluſion can be 
ſhewn io follow from them, then it will be 


time enough for us to give our Anſwer to it. 


But, my Lords, this is that we do inſiſt upon; 
That if the Right of Kingſhip be (till (after all 
that is agreed on both Hands) due to him, we 


cannot in Juſtice agree to keep him from it. And 


if it be not his due Right, but by theſe Acts, 
his Subverſion of the Conſtitution, his Breaking 
the Original Contract, and Violation of the Fun- 
damental Laws, he hath Abdicated it (as we 
ſay) and this Abdication hath put him by his 
Right, and ſo his Right is gone from him (as 
we conceive it is); then, I think, we may law- 
fully go on to ſettle the Peace and Welfare of 
the Nation, 


But the Right to be ſtill in him to have a Re- 


gency upon him without his own Conſent, or 
till his Return, we take it to be a ſtrange and 


Impracticable thing, and would be introductive 
of a new Principle cf Government amongſt us. 


It would be a ſetting up a Common wealth in- 
ſtcad of our ancient regulated Government, 


s of your Vote) 
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by a limited Monarchy ; then, I am ſure, we 
ſhould be juſtly blamed: And therefore we can 
by no means ſubmit to your Lordſhips Alterati- 
ons of our Vote, upon any of the Grounds and 
Reaſons that have as yet been offer'd. 

Earl fCLARENDON.] As to what 
Mr. Polexfen hath offered, I defire to obſerve a 
Word or Two, and that is from the Commons 
Second Reaſon, for their Diſagrecing to their 
Lordſhips Amendments. 

You ſay there, That the Commons do conceive 
they need not prove to your Lordſhips, that as to any 
other Perſon beſides King James the Throne is alſo 
Vacant : Doth not this ſhew, that the meaning 
of the Vacancy is a Vacancy throughout, as well 
as with Apes to King James ? Lask your Par- 
don if I do not declare my own Opinion about 
the Vacancy as to him; but all that I mention 
this for, is to know your meaning in this Point, 
how far the Vacancy is to extend. 

You ſaid beſore, That He had Abdicat ed the 
Government, and thereby the Throne was Vacant. 
How is it Vacant ? Is it only as to King James, 
or is it as to him and all or any of his Poſterity, 
or any of thoſe that are in the Remainder in the 
Royal Line in Succeſſion ? It it be as to them 
too, then it mult neceſſarily follow, that the 
Kingdom muſt thereby become Elective fill, 
or the Government changed into a Common- 
wealth ; neither of which, we hope, the Com- 
mons intend by it. And therefore that mide 
me ask before what a grave and learned Gentle- 
man meant when he ſaid it ſhould not be per- 
petually Elective. 

Mr, Serjeant MAIN AR D.] I am'ſure, 
if we be left We, a Government, as 1 

2 I: 
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find we are (why elſe have we deſired the 
Prince to take upon him the Adminiſtration 2) 
ſure we muſt not be perpetually under Anarchy, 
the Word Eledive is none of the Commons 
Word ; neither is the making the Kingdom E- 
lective in the thing they had in their Thoughts 
or Intentions ; all they mean by this Matter, is 


to provide a Supply for this Defect in the Go» 


vernment, brought upon it by the late King's 
Male Adminiſtration. And I do ſay again, this 


Proviſion muſt be made; and if it be, that 


would not make the Kingdom perpetually E- 
lective? I ſtand not upon any Word, but am 
* the Thing, that a Proviſion be made to 


ſupply the Detect. 
Mr. POLEXFEN.] Do your Lord- 


ſhips agree, that the Throne is Vacant as to King 


bp the Second? If 5 or if you will ſay it is 


ull of any Body elſe, and will name whom it 
is full of, it will then be time for the Com- 
mons to tell what to ſay to it. if your Lord- 
ſhips will pleaſe to ſhew that, we ſhall go on to 
give it an Anſwer, 
Earl of CLARENDON.] Your own 
Words in your Second Reaſon are, That you need 
not prove to us, that it is to any other Perſon the 


| Throne is alſo Vacant: Then how ſhould we 


name who it is full of? Admit for Diſcourſe 
ſake, but we do not grant it, for my part I do 
not; I fay, taking it to be Vacant as to King 
James the Second, then you ask us, who it 
thould be ſupplied by: Mult it not be ſupplied 
by thoſe that ſhould have come if He were 

Dead ? 
For, I pray cenſider, I take this Government 
by all cur Laws to be Hereditary gn 4 
a” 0. 
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and is to go in Succeſſion by Inheritance, in the 
2 Royal Line; if then you ſay this Government is 
2 Vacant, that would be to put all thoſe by that 
ſhould take by Succeſſion, and that will make 
the Kingdom Elective tor that time. 
* You ſay, the Throne is Vacant; then I may 
very well ask who hath the Right of filling up 
that Vacancy ? We ſay, there is no Vacancy ; it 
there is, pray is there any Body that hath the 
Right of filling it up? 

Mr. Serjeant M AYNARD.] That is not 
the Queſtion before us, yet that will come pro- 
perly in Debate when we are agreed upon the 
Vacancy. 

The Noble Lord ſays, 1t is by our Laws an 
Hereditary Monarchy : I grant it; but though it 
ſhould in an ordinary Way deſcend to the Heir, 
yet as our Caſe is, we have a Maxim in Law, 
as certain as any other, which ſtops the Courſe; 
for no Man can pretend to b: King James's 
Heir while he is living : Nemo eſt heres viventis, 

Earl of PEMBROKE.] To that Point I 
think my Lord of Clarendon gave an Anſwer, 
* That it ſhould go to the next in the Line, 
that were to take it, it the King were dead; 
for as we ſhould be underſtood , we ſhould 
make it a Caſe of Demiſe of our King's, as 
our Law calls it; that is, the King is dead in 
Law by this Abdication or Deſertion of the Go- 
vernment, and that the next Heir 1s to take by 
Deſcent, 

You, Gentlemen, ask us who the Throne is. 
full of; I think it is ſufhci:nt to know that 
there are Heirs who are to take by. Lineal Suc- 
ceſſion, though we do not, or cannot poſitively 
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name the particular Perſon; and therefore we 
may well conclude there is no Vacancy, _ 

Suppoſe I ſhould be told ſuch a Gentleman is in 
ſaci a Room; and there I find him, and another 
Man with him, and I come out, and tell you ſo, 
and ask which is he, you may be doubtful which 
of the Two is the Man, but ſure the one of them 
15112; but becauſe you cannot tell which it is, hall 
I conclude no ſuch one is there? If there be a 
doubtful Title (that is dubious in whom the 
Title reſides, but a certain Title as to ſome 
013%.) and I cannot directly name him that 
hath the immediate Right, yet it is ſuthcient to 
prevent the Vacancy, that there is an Heir or 
Succeſſor, let him be who he will: 

Ar. Serjeant MAYNARD.] Eut your 
Lordihips will neither agree it is vacant, nor 
tell us how it is full. King James is gone, we 
hear or know of no other, What ſhall the Na- 
tion do in this Uncertainty 2 When will you 
tell us who is King, if King James be not? 
Shall we everlaſtingly be in this doubtful Con- 
dition? 

Earl of PE MBR O K E.] Sure, Mr. Ser- 
jeant Maynard, you will agree there is one, and 
no more than one, to whom a Right does belong 
of Succeeding, upon Failure of King James, Has 
he no Heir known ? 

Mr, Serjeant MAYNARD] I ſay no Man 
can be his Heir while he lives. If he has any, 
it is in Nubibus, our Law knows none: And 
what ſhall we do till he be dead? It cannot de- 
fcend till then. 

Earl of PE MBR OK E.] You agree, That 
notwithſtanding King Charles 1I. was Abroad 
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at his Father's Death, and did not actually ex- 

erciſe the Government, yet in Law, immedi- 
ately upon his Father's Dzceaſe, he was not the 
> leſs Heir for that; nor was the Throne Va- 
cant. 


Mr. Serjeant MA YNARD.] That is not 
like this Caſe, neither, becauſe the Deſcent was 
Legally immediate ; but here can be no ſuch 
Thing during King James's Life, as an Heredi- 
tary Defcent 3 So that either here muſt be an 
everlaſting War entail'd upon us, his Title 
continuing, and we oppoſing his Return to the 
Exerciſe of the Government ; or we have no 
Government for want of a Legal Deſcent and 
Succeſſion. | ; 

Pray, my Lords, conſider the Condition of the 
Nation till there be a Government; no Law 
can be executed, no Debts can be compelled to 
be paid, no Offences can be punithed, no one can 
tell what to do to obtain his Right, or defend 
himſelf from Wrong. 

You (till ſay, the Throne is not Void, and yet 
you will not tell us who fills it. If once you 


will agree that the Throne is Vacant, it will then 


come orderly in debate, how it ſhould, accord- 
ing to Law, be filled. 

Earl of NOTTINGHAM.] The Ob- 
zection (as I take it) that is made to theſe Rea- 
ſons, the Lords have given for their infiſting 
upon the Amendments is, That we have not full 
anſwered in them them the Reaſons given by t 
Commons for their not agreeing with thoſe Amend. 
ments, 

Mr. SACHEVERELL.] My Lords, 
we ſay you have not fully anſwered the firſt of 
our Reaſons, 
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FarlfNOT TIN GHAM.] Gentlemen, 
T intend to ſtate the Objectlon ſo. 

That firſt Reaſon of yours I take to be this in 
Effect, That our Word (Deſerted) being ap- 
plied to the Government, implies our Agreein 
that the King hath deſerted the Throne, thoſe 
two being in true Conſtruction the ſame; and 
then by our own Confeſſion the Throne is Va- 
cant as to him. 

To this, you ſay, my Lords have given no 
Anſwer: Truly, I think it is a clear Anſwer, that 
the Word (Deſerted)may have another Senſe, 
and doth not neceſſarily imply Renouncing en- 
tirely of a Right, but a ceaſing of the Exer- 
ciſe. But then, if that does not Vacant the 
Throne as to him, the other Reaſon comes to 
be confidered, How came you to deſire thePrince 
of Orange to take the Adminiſtration upon him, 
and to take Care of Ireland, till the Conven- 
tion, and to write his Letters Circularly for 
this Meeting? And to renew your Addreſs to 
the Prince, and to appoint a Day of Publick 
Thankſgiving. 

In Anſwer to that, my Lords ſay, That tho 
the King's Deſerting the Government, (as they 
agree he has done) did imply the Throne to be 
Vacant; yet they may juſtly do all thoſs Ads 
mentioned in the Commons Reaſons ; becauft 
if barely the Exerciſe of the Government were 
Deſerted, there muſt be a Supply of that Exer- 


ciſe, in ſome Perſon's taking the Ad miniſtrati- 


on; and as none lo fit, becauſe of the Prince's 
Relation to the Crown (and his Preſence here) 
to addreſs unto about it, ſo none ſo proper to 


make that Addreſs as the Lords ; for in the Ab- 
ſence 
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ſence of the King they are the King and King- 
doms great Ccuncil, and might have done it by 
themſelves without the Commons ; but being 
met in a full Repreſentative Body, they joined 
with them, . 
Mr, Polexfen indeed has ſaid, There is no Di- 
Rtindtionin Law between the King ſhip and the Ex- 
erciſe of it, And, That it is the 2 Crime, in 
conſideration of Law, to take away the Exerciſe, as 
to take away the Kingſhip. 
I ſhall not diſpute with that Learned Gentle- 
man (whom J very much Honour for his Know- 
ledge in the Profeſſion of the Law) what Of- 
fence either of them would be now, for we are 
not diſcourſing concerning a Regency, how the 
Government ſhould be Adminiſtred, but we 
are barely upon the Queſtion, Whether the 
Throne be Vacant, ſo that we may have another 
King? But if we ſhould grant a Vacancy, as to 


the King himſelf, we are then told the next in 


Succeſlion cannot take, becauſe no one can be 
Heir to one that is Alive. Yet, I think the 
Anſwer given by my Lords before is a very 
good one, That tho' the King be not dead Natu- 
rally, yet if (as they infer) he is ſo Civily, the 


next of ans” ought to come in as by Hereaitary 


Succeſſion ; for I know not any Diltintion be- 
tween Succeſſors in the Cate of a natural Death, 


and thoſe in the Caſe of a Civil one. 


For I would know if the next Heir ſhould 
be ſet aſide in this Caſe, and you put in ano- 
ther, whether that King ſhall be King of Eng- 
land, to him and his Heirs, and ſo being once 
upon the Throne, the ancient Lineal Succeſhion 


be altered? I that be fo, then indeed it is ſut- 
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fill it? If we be, we muſt fill it either by our 


. 
ficiently an Klective Kingdom, by taking it from 
the Right Heir. 

If it be not ſo, then would I ask, Whether 
ſuch King as ſhall be put in, ſhall be King on- 
ly during King James's Life? That, 1 ſuppoſe, 
for many Reaſons, is not your Meaning; but, 
at leaft, he muſt be made King during his own 


Life; and then if there be a Diſtinction made 


as to the Succeſſion between a Natural and a 
Civil Death, if King James ſhould die during 
the Life of the New King, what would be- 
come of the Hereditary ' Monarchy 2 Where 
muſt the Succeſſion come in, when the next Heir 
to King James may not be next Heir to the pre- 
ſent Succeſſor ? 

Therefore we muſt reduce all to this Point, 
which my Lords have hinted at in their Rea- 
ſons, Whether this will not make the King- 
dom Elective ? For if you do once make it 
EleRive, I do not ſay that you are always bound 
to go to Election, but it is enough to make it 
ſo, if by that Preſident there be a Breach in the 
Hereditary Succeſſion; for I will be bold to ſay 
you cannot make a ſtronger Tye to obſerve that 
Kind of Succeſſion, than what lyeth upon you 
to preſerve it in this Caſe. 

If you are under an Obligation to it, it is 
Part of the Conſtitution. I deſire any one to 
tell me what ſtronger Obligation there can be; 
and that, I ſay, is Reaſon enough for my Lords 
to diſagree to it, it bringing in the Danger of a 
Breach upon the Conſtitution. 

Next, Gentlemen, I would know of you, if 
the Throne be Vacant, whether we be obliged to 


old 
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old Laws, or by the Humour of thoſe that are 

co chuſe; if we fill it by our own old Laws; 
- * they declare, That it is an Hereditary Kingdom, 

and we are to take the next to whom the Suc- 
ceflion would belong, and then there would be 
no need of ſtanding upon a Vacancy. % 
If we are to fill it according to the Humour 
of the Times, and of thoſe that are to make the 
Choice, that diverts the Courſe of Inheritance 
and puts it into another Line; and I cannot? 
{ee by what Authority we can do that, or change 
our antient Conſtitution, without committing 
the ſame Fault we have laid upon the King. 

Theſe are the Objections againſt the Vacancy 
of the Throne, which occur to me; and we, 
Gentlemen, deſire a Satisfaction to them before 
we agree to.the Vacancy. | 

And, I think, the Anſwering them, will lead 
us unto that which I take to he the main Point 
in Queſtion, Whether the Vacancy of the Throne, 
and filling it again, will not, as my Lords ſay, 
endanger the turning this Hereditary Monarchy 
of ours into an Elective one? 

Mr. SACHEVERE'LL.] My Lords,. 
it ſeems very ſtrange to us, that this Queſtion 
ſhould be ask'd us, when we come to ſhew, 
That your Lordſhips Reaſons for leaving out 
this Part of our Vote are not ſatisfactory, nei- 
ther do anſwer the Reaſons we gave for our 
not agreeing to your Lordſhips Amendments : 
And it is much itranger that we ſhould be ask d, 
Whether this Vacancy extends to the Heirs, 
when you will not tell us whether it be Va- 
cant as to King James himſelf, 
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Lou put it upon us to ſay, the Execution or 
Exerciſe of the Government is ceaſed ; but you 
will not fay the Throne is vacant, ſo much as 
to him. And if it be not, what have we to do, 
to conſider, or debate, of any Conſequence, 
whether it will infer an Election or not? 

We deſire of your Lordſhips that which we 
think is very proper; firſt, to know whether 
the Throne be vacant at all? If it be, then our 
Propoſit ion in the Concluſion cf our Vote is 
true, That the Throne is thereby vacant. 

My Lords, | think we come here very much 
in vain, till this Point be ſettled ; What Sati(- 

action can it be to your Lordſhips, or Us, or 
the Nation, to know that ſuch Things as are 
mention'd in the Votes have been done by King 
James, and that he has deſerted (as you ſay ) 
the Government, if he till retain a Right to 
it, and your Lordſhips will not declare he hath 
no Right, but amuſe the Kingdom with the 
doubtful Words of the Exerciſe (as to him ) 

Ceafing, If that be all you mean, what need 


the Queſtion be asked, how far it is vacant, for 


it ſhould ſeem it is not vacant at all. 

Earl of NOTTINGHAM. ] Will you 
pleaſe to ſuppoſe it vacant as to King James, 
that is, that he hath no Right? Then let us go 
on to the next Step. 

Mr. SACHEVERELL.] That, my 
Lords, we cannot do, for all our Buſineſs is to 
« maintain our own, That the Throne is va- 
tant. 

Mr. SOMME RS.] My Lords, your 
Lordſhips, as a Reaſon againſt the Word Abdi- 
cate, (ay, It is not a Word known in our Common 


Ake 


Law, But the Word Vacant, about which we 
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are now diſputing, cannot have that Objection 
made to it; for we find it in our Records, and 
even —4 * in a Parallel Caſe to this of ours, 
in 1 Hen. IV. where it is expreſly made Ute of 
more than once, and there it doth import what 
I think it doth import in this Voteof the Houſe 
of Commons, now in Debate, and to require 
any farther or other Explanation of it, chan 
the Record gives, will be very hard and unrea- 
ſonable; for weare here to give the Commons 
Reaſons for maintaining their own Vote, and 
nothing elſe. 4 

If your Lordſhips pleaſe to look into the Re- 
cord in that Caſe, there was firſt a Reſignation 
of the Crown and Government made and ſub- 


_ ſcribed by King Richard II. and this is _—_— 
o 


into the Parliament, and there they take 

tice, that the Sedes Regalis (thoſe are the 
Words) fuit vacua; and the Reſignation being 
read both in Latin and Engliſh, in the Great- 
Hall at Veſtminſter, where the Parliament was 
then aſſembled, it was accepted by the Lords 
and Commons. 

After that, it proceeds farther ; and there are 
Articles exhibited againft Richard II. and upon 
theſe Articles they went on to Sentence of De- 
poſition, and Deprivation, and then followeth 
the Words in the Record; Et confeſſim ut conſta- 
bat ex premiſſis & eorum occafione Regnum Anglie 
cum pertinentiis ſuis vacare, Then Henry TV, 
riſeth up out of his Place, as Duke of Lanca- 
ſter, where he ſat before, and ſtanding ſo high 
that he might be well enough ſeen, makes this 
Claim to the Crown : The Words in the Re- 
cord are, Dictum regnimi Anglie fic ut præmisur 
Vacant una cum Corona vendicat. 1 

| tex 
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After that, the Record goeth on, That upon 
this Claim the Lords and Commons being 
asked, What they thought of it? They unani- 
moully conſented, and the Archbiſhop took him 
by the Hand, and led him ad Sedem Regalem 
predidum, &c. ; EH 

Nay, and after all this, it is there taken No- 
tice of, and particularly obſerved, that prizs 
Vacante ſede Regali, by the Leaſion and Depo- 
fition aforeſaid, all the publick Officers ceaſed: 
there is Care taken for Henry Iv's taking the 
ca Oath, and granting of new Commiſ- 
Ions. 

My Lords, the Commons do therefore appre- 
hend, that with very good Reaſon and Autho- 
rity they did in their Vote declare the Throne to 
be Vacant, But as to the going farther to en- 
quire into the Conſequences of that, or what is 
to be done afterwards, is not our Commiſſion, 
who came here only to maintain their Expreſ- 
ſions in their Vote againſt your Lordſhips 
Amend ments. 

Earl of ROCHES TER. ] In a Free Con- 
ference, the Points in Queſtion are freely and 
fully to be debated; and, my Lords, in order 
to their Agreement with the Commons, are to 
be ſatisfied what is meant, and how. far it may 
extend. 

Lou, Gentlemen, that are the Managers for 
the Houſe of Commons, it ſeems, come with a 
limited Commiſſion, and will not enter into 
that Conlideration, which (as our Reaſons ex- 
preſs) hath a great Weight with my Lords, 
whether this Vote of the Commons will not 
make the Monarchy of England, __— has 

ways 
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always heretofore been Hereditary, to become 
Elective? ö 

That the Vacancy of the Throne will infer 
ſuch a Conſequence, to me appears very plain: 
And I take it from the Argument that that laſt 
Gentleman uſed for the Word Vacant, out of the 
Record of Richard IPs Time, that is cited for 
a Preſident for that Word. But as that is the 
only Prefident, yet it is attended with this very 
Conſequence ; for it being there declared, That 
the Royal Seat was Vacant, immediately did 
follow an Election of Henry IV. who was not 
next in the Right Line; Did not then this He- 
reditary Monarchy in this Inſtance become 
Elective? When King Charles II. dy'd, I 
would fain know, Whether in our Law the 
Throne was vacant? No ſure; the next Heir 
was immediately in the Throne. And ſo it is 
in all Hereditary Succeſſive Governments. 

Indeed, in Poland, when the King dies, there 
is a Vacancy, becauſe there the Laws know no 
certain Succeſſor : So that the Difference is 
plain, that wherever the Monarchy is Here- 
ditary, upon the Ceaſing of him in Poſſeſſion, 
the Throne is not Vacant ; where it is Elective, 
tis Vacant. ä 

Earl of CLAREN DON. ] I would 
| ſpeak one Word to that Record which 
Mr. Sommers mentioned, and which the Lord 
that ſpake laſt hath given a plain Anſwer unto, 
by making that Difference (which is the great 
Hinge of the Matter in Debate) between Here- 
_ditary and Elective Kingdoms. But I have 
ſomething elſe to ſay to that Record. 


— Firſt, 
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F Firſt, It is 
ard II. had abſolutely reſigned, renounced, or 
( call it what you pleaſe) Abdicated in Writin 
under his own Hand. What is done then 
After that, the Parliament being then Sitting, 
they did not think it ſufficient to go-upon, be- 
cauſe that Writing might be the Effect of Fear, 


and ſo, not voluntary; thereupon they pro- 


ceed to a formal Depoſition * Articles, 
and then comes in the Claim of Hen. IV. 

After all this, was not this an Election? 
He indeed ſaith, That he was the next Heir, 
and claimed it by Deſcent from Henry III. yet 
he that was really the next Heir did not ap- 
pear, which was the Earl of March; ſo that 
Henry IV. claimed it as his indubitable Right, 
being the next Heir that then appeared. 

But, Gentlemen, I pray conſider what fol- 
low'd upon it; all the Kings that were thus 
taken in, (we ſay Elected, but the Election 
was not of God's Approbation, ) ſcarce paſſed 
any one Year in any of their Reigns, without 
being diſturbed in the Poſſeſſion. 

Yet, I ſay, he himſelf did not care to owe 
the Crown to the Election, but Claimed it as 
his Right. And it was a plaulible Pretence, 
and kept him and his Son (though not with- 
out Interruption ) upon the Throne. But in 
the Time of his Grandſon, Henry VI. there was 
an utter Overthrow of all his Title and Poſſeſ- 
ſion too: For if you look into the Parliament 
Roll, 1 Edward IV. the Proceedings againſt 
King Richard II. as well as all the reſt of the Acts 
during the Uſurpation, (as that Record right- 
ly calls it) are annull'd, repeal'd, reyok'd, re- 


lain in that Caſe, King Rich- + 
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vers d, and all the Words imaginable uſed and 
put in, to ſet thoſe Proceedings aſide, as illegal, 
unjuſt, and unrighteous. And, pray what was 
the Reaſon? That Act deduceth down the 
Pedigree of the Royal Line, from Henry III. 


to Richard II. who died without Iſſue, and 


and then Henry IV. ( faith the Act) Uſurped ; 

but, That the Earl of Mareh, upon the 

Death of Richard II. and conſequently 

Ed ward IV. from him, was — King, 

by Conſcience, by Nature, by Cuſtom, and by 
AW. 

The Record is to be ſeen at Length, as well 
as that 1 Henry Iv. and being a later Act, is of 
more Authority. 

And after all this, (I pray conſider it well) 

the Right Line is reſtored, and the Uſurpation 
condemned and repealed. 
» Bcrfides, Gentlemen, I hope you will take 
into your Conſideration, what will become of 
the Kingdom of Scotland, if they ſhould differ 
from us in this Point, and go another Way to 
Work, then will that be a divided Kingdom 
from ours again. You cannot but remember 
how much Trouble it always gave our Ance- 
fiors, while it continued a divided Kingdom; 
and if we ſhould go out of the Line, and invert 
the Succeſhon in any Point at all, I fear you 
will find a Diſagreement there, and then very 
dangerous Conſequences may enſue. 

Sir ROBERT HOWARD. ] My 
Lords, the Proceedings and Expreflions of the 
Houſe of Commons in this Vote, are fully 
warranted by the Prefident that hath been ci- 
ted, and are ſuch, as wherein there has been 

no 
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5 : no interruption of :the Government according 
to the Conſtitution. 

The late King hath, by your Lord ſhips Con- 
feſſion, done all thoſe Things, which amount 
to an Abdication of the Government, and the 
4 Throne's being thereby Vacant : And had your |: 
| Lordſhips concurred with us, the Kingdom had 

long &er this been ſettled, and every body had 
aceably followed their own Buſineſs. Nay, 
ad your I ord{hips been pleaſed to expreſs your- 
. ſelves clearly, and not had a Mind to ſpeak am- 
A! biguouſly of it, we had ſaved all this Trouble, 
1 and been at an end of Diſputing. 
is Truly, my Lords, this Record that hath, 
1 been mention d of Henry IV. I will not ſay is. 
not a Preſident of Election, for the Archbi- 
ſhop ſtood up, and looked round on all Sides, 
and asked the Lords and Commons, het her 
they would have him to be King; and they aſſert- 
ed, (as the Words of the Roll are,) That He 
ſbould Reign over them, And ſo it is done at 
every Coronation. 

As to his Claim, they did not ſo much mind. 
that, for they knew that he Claimed by De- 
ſcent and Inheritance, when there-was a known. 

| Perſon that had a Title before him. 

For, that which a Noble Lord ſpoke of 
touching the Publick Acts that have been done 
ſince the King left us, I may very well ſay, 
we think them Legally done; and we do not. 
doubt but that Power which brought in another 
Line then, upon the Vacancy of the Throne by. 

4 the Leaſion of Richard II. is ſtill, according to 
Fi the Conkitution, reſiding in the Lords and 
| | Commons, 
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Commons, and is legally ſufficient to ſupply the 
Vacancy that now is. | 
That Noble Lord indeed faid, That your 
| Lordſhips might not only with the Commons, 
adviſe the Prince of Orange to take upon him 
the Adminiſtration, and join with us in the 
other Things; but that you might have done 
fit of yourſelves, as being in the Abſence of 
the King, the Great Council of the Na- 
tion, 

My Lords, I ſhall not ſay much to that 
Point, your Lordſhips Honours and Privileges 
are great, and your Councils very worthy of 
all Reverence and Reſpect. 

But I would ask this Queſtion of any Noble 
Lord that is here, whether, had there been an 
Heir, to whom the Crown had quietly de= 
ſcended in the Line of Succeſſion, and this Heir 

certainly known, your Lordſhips would have 
aſſembled without his Calling, or would have 
either Adminifterd the Government your- 
{clves, or adviſed the Prince of Orange to have 
taken it upon him? I doubt you had been- 
( pardon me to fay it,) all guilty of High- 
Treaſon, by the Laws of England, if a known 
Succeſſor were in Poſſeſſion of the Throne, as 
he muſt be if the Throne were not Va- 
cant. Eh 

From thence, my Lords, your Lordſhips fee 
where the Difficulty lies in this Matter, and 
whence it ariſeth, becauſe you would not agree 
the Throne to be Vacant, when we know of 
none that poſſeſs it. 


We 
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We know ſome ſuch Thing hath been pre- 
tended to as an Heir Male, of which there are 
different Opinions, and in the mean Time 
we are without a Government ; and, muſt we 
{tay till the Truth of the Matter be found out? 
What ſhall we do to preſerve our Conſtitut ion, 
while we are without a ſafe and legal Autho- 
rity to act under the ſame, according to that 
Conſtitution, and in a little Time it will, per- 


haps, througli the Diſtraction of our Conſtitu- 


tion, be utterly irremediable? ; 

I do not deny, but that your Lordſhips have 
very great Bard ips to confli with in ſuch a 
Caſe, but who is the Occaſion of them? 

We all do know the Monarchy is Hereditary 
but how, or what ſhall we do to tind out the 
Succeſſor in the Right Line? : 

You think it will be a difficult Thing to go 


upon the Examination who is Heir; perhaps it 


will be more diffi:ult to Reſolve in this Caſe, 
than it might be in another: For though here- 
tofore there have been Abdicat ions and Vacan- 
cies, it has been where the King has been of 
the ſame Religion of the Eftabliſh'd Worſhip of 
the Nation; and amongſt thoſe that pretended 
to the Succeſſion, the ſeveral Claimers have 
been Perſons born and bred up in that Religion 
that was eſtabliſhed by Law; or it may be there 
hath been a Child in the Womb at the Time of 
the Vacancy. | 

But then, my Lords, there would not be 


much Difficulty to examine, who ſhould Inhe- 


rit, or what were fit to be done. I confels, 
I ſay, there are Difficulties of ail Sides, or elſe 
our Lordſhips ſure would have ſpoke out be- 

ore now: And if you had been clear in it your- 
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ſelves, you would have let the Commons and 
the World have known it. But it not being 
clear, muſt we always remain thus? tiſe what 
Words you will, Fill ap, or Nominate, or Eled, 
it is the Thing we are to take Care of, and it is 
high Time it were done. 

My Lords, there is no ſuch Conſequence to be 
drawn from this Vote, as an Intention or a 
Likelihood of altering the Courſe of the Go- 
vernment, ſo as to make it Elective, the 
Throne hath all along deſcended in an Heredi- 
tary Succeſſion ; the main Conſtitution hath 
been preſerved. 

The Preſident of Henry IV. is not like that 
of Elections in other Countries; and I am for- 
ry there ſhould be any Occaſion for what is ne- 
ceſſary to be done now. 

But when ſuch Difficulties are upon the Na- 
tion, that we cannot extricate ourſelves out ot, as 

to the Lineal Succeſſor, your Lordfbips, I hope 
will give us Leave to remember Salus populi e 
ſuprema Lex, | 

And if neither you nor we can do any Thing 
in this Caſe, we, who are met under the No- 
tion of an Aﬀembly or Convention of the 
States, then have met to no Purpoſe ; for after 
we have Voted ourſelves to be without a Go- 
vernment, e looks as if ſomething were 
really intended as to a Settlement) all preſently 
ſinks, and we are as much in the Dark as we 
were before. 

And, my Lords, I pray give me Leave to ſay 
one Thing more: Your Lordſhips ſay, you will 
never make a Preſident of Election, or take up- 


on you to alter the Succeſſion. | 
With 
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With your Lordſhips Favour, the Settlement 
of the-Confiitution is the main Thing we are 
to look after. If you provide for the Supply 
of the Defe& there, that Point of the Succeſſion 
will, without all Queſtion, in the ſame Me- 
* and at the ſame Time, be ſurely provided 
or. 

But, my Lords, you will do well to conſi- 
der, have you yourſelves already limited the 
very Succeſſion, and cut off ſome that might 
have a Line at Right? Have you not concurred 
with us in our Vote, That it is inconſiſtent with 
our Religion, and our Laws, to have a Papiſt to 
"Reign over us? Mult we not come then to an 
Election, if the next Heir be a Papiſt 2 Nay, 
ſuppoſe there were no Proteſtant Heir at all to 
be — would not your Lordſhips then break 
the Line? | | 

By your Lordſhips Vote, that is ſo inconſi- 
Kent, you do ſuppoſe a Caſe of the greateſt 
Conſequence that can be, may happen; and if 
that-ſhould happen to be our Caſe, that the 
whole Proteſtant Line ſhould fail, would not 
thatneceſſitate an Election, or elſe we muſt ſubs 
mit to that which were inconſiſtent with our 
Religion and our Laws ? 

If your Lordſhips then, in ſuch a Caſe, muſt 
break through the Succeſſion, I think the Na- 
tion has Reaſon to expect you ſhould take Care 
to ſupply the preſent Defect, where the Succe(- 
ſion is uncertain. 

My. Lords, If this ſhould not be agreed unto, 
what will be the Conſequenc? ? We that uſed, 
and juſtly, to boaſt of living under the belt of 
Governments, mult be left without any one; 

for 
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for your Lordſhips, it ſeems, cannot agree 


with us to Supply and Fill up this Gap in it, 
or tell us who is the Succeſſor : And we muſt 


not do it ourſelves by Election; which is the 


only Way left us to provide for our Settle- 
Truly, my Lords, upon the whole, I cannot 
tell what Condition we ſhall be in, or what 


we can do farther ; but we mult even part, 


and break vp in Confuſion, and ſo leave the 
Nation to ex: ricate itſelf, as well as it can, out 
of this Dittr-ction. But then, at whoſe Door 
that will lye. | muſt leave to your Lordſhips 
own ! noughts. 

Earl of PEMBROKE.] We have indeed 


paſſed ſuch a Vote, as that Gentleman ſays, 


againſt a Popilh Prince's Reigning over us; but 


J ſhould think that amounts to no more than a 


Reſolution. that by a'Law to be made we will 
take Care of it in Parliament: Therefore I 
think that which we aim at, and that which 
the Conſlitution of our Government does re- 
quire, is, to put Things in a Legal Method: 
And, in order to do it, I would have the Legal 
Succeſſor Declared and Proclaimed, and then a 
Parliament ſummoned in that'Prince's Name, 
and the whole Matter ſettled there. 

An Act made by a King de facto, is void as 
to a King de jure; therefore l would have the 


Conſtitution preſerved, and would defire, that 


all that is done in this Matter, may be again 
done in'Parliament. 

Earl of CLARENDON. ] Sir Robert 
Howard was pleas'd to ſay, That by the ſame 
Method that the Throne now ſhould be Filled, by 

He 


C72) 


the ſame the ney ſhould be Declared, and the 


Right Line Settled, Is not that declaring the 
Crown to be Elective ? 


at them, I conceive we are in the ſame Capa- 


city as our Predeceſſors were to provide = 
all 


Suppoſe you ſay nothing but Fill the Throne, : 
is it not to take away the Right Line of Inhe- | 
ritance? And, Will not ſuch a Succeſſor claim 
it for his Poſterity ? 3 

Truly, I think, if the Right Line be declared | 
in the ſame Way that the Succeſſor is, then we t 
take upon us to diſpoſe of the Inheritance of 0 
the Crown abſolutely; which, I think, by all a 
the Law I ever read, or could hear of, among E 
us, is out of our Power; and that neither a 
Houſe, or both Houſes together, have Power F 
to do any Thing relating to the Succeſſion, C 
but by Act of Parliament; which the Two 'f 
Houſes by themſelves cannot make. | o! 

Sir RICHARD TEMPLE.] I think m 
we are now going too far in this Matter; the 

Queſtion before us is only, Whether there be a al 
Vacancy in the Throne, After we have done 1s 
with that, I do not ſee how this will pre- 

clude the Conſideration of any Claim to the he 
Succeſſion. kr 

Your Lordſhips ſay, Ion are under great Diffi- OL 
culties upon this Subjeck. But, my Lords, till m 
you have declared the Throne Vacant, I muſt NC 
preſume to ſay, I do not fee how it is poſſi- Cz 
ble for any of us to make one Step towards a if 
Settlement. th 

If there be any Claims to the Crown, that ot! 
Conſideration will be next; and how to come 5 

CA 
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all Exigencies as ſhall emerge, and for the ſup- 

plying all Defects in the Government. 

It is true by the Acts of Queen Elizabeth, 
and King James I. we have the Oaths of Su- 
remacy and Allegiance that are to be, and have 

' bs taken by all Perſons. 

But, my Lords, there is an old Oath of Fide- 
lity, that uſeth to be required in Leets, and 
that by the antient Law of England, every Man 
ought to take that is Sixteen Years of Age ; 
and this was as much obliging to the King, his 
Heirs and Succeſlors, as any of thoſe later Oaths 
are; for they ſeem only to be made to exclude 
Foreign Authorites, and not to infer any new 
Obedience or Subjectlion: Therefore I am only 
ſaying, we are in as natural a Capacity as any 
of our Predeceſſors were, to provide tor a Re- 
medy in ſuch Exigencies as this. 

„I do not intend to trouble your Lordſhips 
any farther than the Words of the Vote lad 
me. 

If the Throne were Full, what do we do 
here? nay, how came we hither? I would fain 
know whether all that is mention'd in one ot 
our Reaſons of the Adminitiration being com- 
mitted to the Prince, and thoſe other Acts, do 
not all imply, at leaſt, that we are in ſuch a 

Caſe as wherein the Throne is Vacant, gtherwile, 


if it had been Full, I appeal to any one, whe- 
ther we could have aſſembled, or aGted in any 
other Name, or by any other Authority, than 
his that filled it? Then do not all thele Things 
declare, that thete is a Vacancy ? 


1 My 


1 


My Lords, I have done, having ſaid this, 
That it is a ſubſequent Conſideration, how the 
Throne ſhall be Filled, and all the Particulars 
that relate to it remain entire, after this Reſo- 
lution taken. | 

But, I think, we are at preſent to go no far- 


ther. No Man, I hope, thinks there is a juſt 


Ground for any Apprehenfion of an Intention 
to change the Government ; I am ſure there is 
no Ground for any ſuch Apprehenfion : So that 
we have all the Reaſon in the World ſtill to inſiſt, 
that your Lordſhips ſhould agree with us, that 
the Throne is Vacant, or we ſhall not be able 
to move one Step farther towards a Settle- 
ment. ; 

Sir THOMAS LEE ] My Lords, fo 
much has been ſaid in this Matter already, that 
very little is to be added. 


But give me leave to ſay unto your Lord- 


ſhips, That thoſe Amendments your Lordſhips 
have made to the Commons Vote are not agree- 
ing with your other Votes, nor any of the Acts 
done ſince the Abdication, Had it been in the 
common ordinary Caſe of a Vacancy by the 
King's Death, your Lordſhips in December laſt, 
would ſure have let us know as much : But it 
is plain you were ſenſible we were without a 
Government, by your deſiring the Prince to 
take the Adminiſtration, and to iſſue out his 
Letters for this Convention. 

But, my Lords, I would ask this Queſtion, 
Whether upon the Original Contract, there were 
not a Power preſerved in the Nation, to pro- 
vide for itsſelf in ſuch Exigencies ? 


That 
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That Contract was to ſettle the Conſtitution 
as to the Legiſlature, which a noble Lord in 
the Beginning ſpoke of ; ſo we take it to be: 
And it is true, that it is a part of the Contract, 
the making of Laws, and that thoſe Laws 
ſhould oblige all Sides when made ; but yet ſo, 
as not to exclude this Original Conſtitution in 
all Governments that commence by Compact, 
That there ſhould be a Power in the States to 
make Proviſion in all Times, and upon all Oc- 
calions, for extraordinary Caſes and Neceſhties, 
ſuch as ours now is. 

I fay nothing now as to the Hereditary Suc- 
ceſſion; our Government has been always taken 
to be Hereditary, and ſo declared when there 
has been Occaſion to make Proviſion otherwiſe 
than in the direct Line. 

But our Matter is fingly upon a Point of Fact, 
whether the Throne be Vacant ( as the Com- 
mons ſay it is) by the Abdication of King 
James II. 

The preſent Vacancy is neareſt that of 
Richard II. of any that we meet with in 
our Records; and the Phraſe being there 
uſed, we inſiſt upon it as very proper. 
And when that is agreed unto, the Houſe 
will, no doubt, declare their Minds in ano- 
ther Conſequential Queſtion that (hall ariſe in 
a proper Way. But this is all we can ſpeak 
to now. 

Sir GEORGE TREBY. To Diſ- 
courſe, whether the Crown of England would 
by this Means become Elective, is altogether 
unneceflzry ; and, I think, your Lordſhips 
have given no Reaſons that ate ſufficient to 
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make the Objection out, neither any Anſwers 
to the Commons Reaſons for their Vote. 

It ſeems to me an odd Way of Reaſoning, 
firſt to miſtake the Meaning, and then give 
Reaſons againſt that miſtaken Meaning. 

The Queſtion is only here, whether we can 
make good this Propoſition, That the Throne is 
Vacant by the Abd ication of the late Ning. 

I confeſs, *tis a Melancholy Thing to Diſ- 
courſe of the Miſcarriages of Governments, 
but 'tis much more afflitive to talk of un- 
hinging all the Monarchy by a breach upon the 
direct Line of the Succeſſion, as, if the Crown 
of England did actually deſcend to Lewis XIV. 
it would not be in the Power of the States 
- * Kingdom to divolve it upon another 

ead. 

A Noble Lord put an Inſtance of Two Men 
in one Room, one of whom was really ſuch 
a one: But though a ſtander by could not di- 
rectly tell which was he, yet it could not be 
ſaid by him, that ſuch a one was not there. : 
it, if you pleaſe, I will not put this 
Caſe. 

Suppoſe there were Two Men in One Room, 
that no one alive could tell which was which; 
as ſuppoſe this to be the Caſe of the Two 
Children of Edward IV. that they had been | 
kept cloſe Priſoners by their Uncle Richard III. 
ſo long, that there were no uy Witneſſes 
able to tell which was the eldeſt of the Two, 


that would occation a Difficulty much what as 
intricate as ours here. One of them muli be 
Eldeſt, but by Reaton of the Uncertainty, 
muſt not an Election be made ot ew 1 
n 
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And could any Thing elſe do but an Ele- 
ion? | 

But, I ſay, the proper ſingle Queſtion here 
is, whether we have well ſaid, and well affirmed 
upon the Premiſes that are mentioned in the 
former Part of the Vote, That he was Abdicated, 
that the Throne is thereby Vacant, 

Your Lordſhips in part agree ; for you fay, 
He has Deſerted the Government; then you ſay, 
He is not in it, And it is as much as to ſay, 
he has left the Kingdom deltit-1tz of a Govern- 
ment, : 

Now if there be any Senſe in which our Pro- 
polition is true, will you deny the waole Pro- 

ſition, becauſe it may be taken in a Senſe that 
is dubious and uncertain, as to the Conſe- 
quences. 

You cannot ſay the Throne is fall : If then 
there be a Doubt with you, to be ſure it is not 
like to be evident to us, eſpecially, in this Caſe, 
conſidering who your Lordſhips are. 

You are the Perſons that uſually are, or 
ought to be, preſent at the Delivery of our 
Queens, and the proper Witnefles to the Birth 
of our Princes. If then your Lordſhips had 
known who was on the Throne, we ſhould 


certainly have heard his Name from you, and 


that had been the beſt Reaſon againſt the Vacan- 
cy as could have been given. 

My Lords, we ſay no more than our Ance- 
ſtors have ſaid before us, as yon fee by the Par- 
liament-Roll, 1 Henry IV. and I muſt maintain 
the Record to this Purpoſe, that the Govern- 
ment is Vacant, as it is there declared, and as it 
is expreſled in our Vote: So that we have 
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nat invented or coined a Word for our Turn, 
neither is the Notion new, it is a Word that 
has been uſed before in a Caſe, as near this as 
any can be, 

But it is objected, That that ſhould be no 
Pretident, becauſe of what follow'd upon that 
V-cancy of the Throne. I deſire that your Lord- 
{hips would read the Record, 

The next Thing there, is, Henry IV. cometh 
himſelt, and ſays, He claimed the Crown as de- 
ſeended from Henry III. and the Lords and Com- 
mint aſſented. It is true, the Archbifhop did 
propoſe him ef as was uſual at Coronations ) 
end he did there actually ask them, Whether 
they did chuſe him for their King? They agreed 
to it, and the Archbiſhop makes a Diſcourſe 
upon the Virtues of 'a Man to Govern the Na- 


tion better than a Child; and then he is 


placed in the Throne. And this I take to 
be 8 proper, plain, applicable Preſident in our 
ale, 

But that noble Lord's Objection ſtrikes at the 
very Heart of it, if the Objection be rightly 
made, that all theſe Proceeding*, and ſo conſe- 
quently the Words and Phraſes there uſed, are 
all repealed, 1 Edward Iv. 

My Lords, It is very well known, and rea- 
dily agreed by us, that Edward IV. came in 
Diſaffirmance of the Title of the Houſe of Lan- 
eaſter. 

As thoſe Times went, whenever there was 
any Turn in Government ( as there were ſeve- 
ral) there were new and contrary Declarations 


about the Title to the Crown, made conſtantly 
in 
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in Parliament, and what one Parliament 


ſetled, another undid. 

But then this Advantage we have on our 
Side, that as we have this firſt Preſident for us, 
ſo we have the laſt; for I need go no farther than 
the Parliament Roll of 1 Henry VII. 12, 16. 
where the Record is ſet right again. 

The Act for Depoliting Richard II. is indeed 
by 1 Edward IV. Repealed, and ſaith, That 
Henry IV. uſurped the Crown, and murther'd 
Richard II. and thereupon it proceeds to attaint 
Henry VI. But then comes in Henry VII, and 
1 Henry VII. there is an Act made, that ſets 
aſide all the Acts and. Attainders made againſt 
his Line, and conſequently repealed 1 E4- 
ward IV. which repealed 1 Henry LV. 

And I would obſerve one Thing by the Way 
concerning Henry VII. He was of the Line of 
Lancaſter, and when he came to the Crown, 
would not endure to have his Crown reckoned 
only Matrimonial, or ſuffer the Stile to go 
in the Names of Henry and Elizabeth, as = 
muſt have done, if he had ſtuck to the Title by 
the Right Line of Succeſſion; no, he always 
tood up for his own Title, though he had 
the Heireſs of the Houſe of Tork in his 
Boſom. 

Therefore, my Lords, this Act for reſtoring 
the Record of 1 Henry IV. again, it is as good an 
Authority as it was before, and ſomewhat bet- 
ter; for it hath the laſt Act on its Side, which 
is unrepealed to this Day. 


D 4 Fart 


(eo 

Earl of PEMBROK E.] Henry VII. had 
2 good Right and Ti:'l: by Marriage to the 
Crown, in re Vxoris, No one can queſtion but 
his own Title, as deſcended from Henry IV. 
was an Uſurpation ; and he would not ſuffer 
any one to preſcribe which Title was beſt, as 
long as it was acknowledgd he had one good 
one. 

That this Kingdom is Hereditary, we are 
not to prove by Preſident in the Liſt of our 
Kinzs and Queens ; for we. ſhall ſcarce find 
above Three in any direct Line, without ſome 
Interruption; and therefore we are not to fetch 
our Proſidents, or Proots, ſo far as thoſe Days. 
And this I ſpeak for the Reaſon which was 
hinted before. 

The Laws made are certainly Part of the 
Original Contract; and by the Laws made, 
which eftablith the Oath of Allegiance and Su- 
hren acy, we are tyd up to keep in the Here- 
ditary Line, being Sworn to be true and faith- 
faithful to the King, his Heirs and Succeſſors; 
whereas the old Oath was, only to bear true 
Allegiance to the King. There CI take it) 
lies the Reaſon why we cannot (of our ſelves ) 
without breaking that Contract, break the 
Succeflion, which is ſetled by a Law, and can- 
not be altered but by another, which we our 
ſelves cannot make. 

Sir GEORGE TREB V. ] Your 
Lordſhip is pleaſed to ſay, Henry VIT's Title 
by Deſcent was an Uſurpation. I think it is 
pretty hard to determine what Title he did 
govern by, ſince, though his Wife was the Li- 


ncal Heir, yet ſhe had no Part, or ſo much 
as 
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as a Name in the Adminiſtration. And if it 
were too great an Iſſue to be try'd then, it 
will be harder to do it now. And it has been 
ſaid, It was his Mother's Counſel to him, not 
to declare particularly upon what Foot his Ti- 
tle ſtood, 

But, my Lords, if we ſhould allow none for 


Acts of Parliament but thoſe that were niade 


in the Reigns of Hereditary Kings, and in the 
Right Line, I doubt we thould want the 
greateſt part of thoſe Laws that compoſe the 
Volume of Statute-Books, and the Records by 
which we enjoy a great part of our Inheritances 
and Poſſeſſions. 

Mr, Serjeant MAYNARD.] If we look 
but into the Law of Nature (that is above all 
Humane Laws) we have enough to juſtihe us 
in what we are now a doing, to provide for 
ourſelves and the Publick Weal in ſuch an Exi- 
gency as this. | 

Sr RICHARD TEMPLE. J If 
Laws made about the Succeſſion be ſo obliging, 
what then ſhall we ſay to the Succeſſion of 
Queen Elizabeth, who had an Act of Parlia- 
ment ( to the keeping of which an Oath was 
required) againſt both her and her Si- 
ſter. 

Earl of PEM BROK E.] But to ſhew 
what Opinion ſhe herſelf, and the wiſe Men 
of her Times had, and were of, in this Point, 
there is an Act made in her Reign, and yet in 
Being, which declares it to be a Premunire to 
affirm the Parliament cannot ſettle the Succeſ- 
ſion of the Crown, or alter it. Entails in Par- 
liament have been of the Crown, both An- 
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tient and Modern, yet the Authority of ano- 
ther ſubſequent Act, has prevail'd againſt ſuch 
an Entail : So that it ſhould be done, I ſay, in 
Parliament. 


Sir RICHARD TEMPLE. ] I think 


we are in as full a Capacity to take Care of 


the Government as any of our Predeceſſors, in 
ſuch an Exigence ; and if we do as they have 
done before us, that is, not to be called a chan- 
ging of the Monarchy from an Hereditary to an 
Elective. | 

Earl of NOTTINGHAM. ] After this 
long Debate, pray let us endeavour to come as 
near as we can to an Agreement: We have pro- 
poſed ſome Queſtions, about which my Lords 
deſired to be ſatisfied; You, Gentlemen, have 
not ben pleaſed to give an Anſwer to them, 
and We have no great Hopes of getting one 
_— you, as this Debate ſeems to be ma- 
niged, 4 

On your Part you have declared, That you 
do acknowledge the Monarchy is Hereditaty 
and 5Succetlive in the Right Line; then I can- 
not fee how ſuch an Acknowledgment conſiſts 
with the Reaſons you give for your Vacancy ; for 
# cannot imagine how a Kingdom can be an 
iicredicrary Kingdom, and that King who hath 
Children now in Being Cat the Time of his 
forſaking the Government) can have the 
THING Vacant both of him and his Chil- 

fen. 

The Courſe of Iuheritance, as to the Crown 
of England, is, by our Law, a great deal bet- 
ter provided for, and runs lironger in the 
right Line of Birth, than of any other Inheri- 

| dance. 
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tance. No Attainder of the Heir of the Crown 
will bar the Succeſſion to the Throne, as it 
doth the Deſcent to any common Perſon. The 
very Deſcent, by Order of Birth, will take 
away any ſuch Defect. 

And ſo was the Opinion of the Great Laws 
yers of England, in the Cafe of Henry VII. 
Then cannot I apprehend how any A& of the 
Father's can bar the Right of the Child (I 
do not mean that an Act of Parliament 
cannot do it) I never ſaid fo, nor thought 
ſo, but, I ſay, no Act of the Father's alone 


can do it, fince even the Act of the Son, which 


may endanger an Attainder in him, cannot 
do it, ſo careful is the Law of the Royal Line 
of Succeſſion. This is declar'd by many Acts 
of Parliament, and very fully and particularly 
by that Statute 25 Henry VIII. Cap. 22, enti- 
tuled, An Ad concerning the King's Seceſſion ; 
where the Succeſſion of the Crown is limited 
to the King's Iſſue-Male firſt, then Female, and 
the Heirs ot their Bodies one after another, by 
Courſe of Inheritance, according to their Ages, 


as the Crown of England hath been accu- 


om, and ought ro go in ſuch Ca- 
es. 

If then the King hath done any Thing to 
diveit himſelf of his own Right, it doth not 
follow thence, that that ſhall exclude the Right 
of his Iſſue ; and then the Throne is not Va- 
cant, as long as there are any ſuch Iſſue; for no 
Act of the Father can Vacant, for himſelf and 


Children, 


There- 
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Therefore, if you mean no more than but 
the diveliing his own Right, I deſired you 
would declare ſo: And then ſuppoſe the Right 
gone as to him, yet if it deſcend to his Lineal 
Succeſſor, it is not Vacant. 

and I told you, One Reaſon; my Lords, 
did ſtand upon againſt agreeing to the Vacancy, 
was, becauſe they thought your Vote might 
extend a great deal further than the King's own 
Perſon. 

But your all owning it to be a Lineal Inheri- 

tance, and this Vacancy, methinks, do not by 
* conſiſt. 
You declare, you never meant to alter the 
Conſtitution; then you muſt preſerve the 
Succeſſion in its ancient Courſe : So I did hear 
a worthy Gentleman conclude it to be your 
Intention to do; But by what Methods can it 
be done in this Caſe by us? I deſire to be ſa- 
tiched in a few Things about this very Mat- 
ter. 

I delire firſt to know, Whether the Lords 
and Commons have Power by themſelves to 
make a binding Act or Law ? And then I de- 
fire to know, whether, according to our An- 
cient Legal Conſtitution, every King of Eng- 
land. by being ſeated on the Throne, and pol- 
ſeſſed of the Crown, is not thereby King, to 
him and his Heirs ? And without an Act of 
Parliament, (which we alone cannot make) 


I know not what Determination we can make 
of his Eſtate. 


It 
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It has been urg'd indeed, That we have in 
Effect already agreed to what is contain d in 
this Vote, 3 that it is inconſiſlent 
with our Religion and Laws, to have a Popiſh 
Prince to Rule over us. 

But I would fain know, Whether they that 


urge this, think that the Crown of Spain is Le- 


gally and AQually excluded from the Succeſ- 
ſion by this Vote: 

No Man ſure will undertake to tell me, That 
Vote of either Houſe, or both Houſes toge- 
on 3 can alter the Law in this or any other 

Oint. 

But becauſe I am very deſirous that this Vote 
ſhould have its Effect, I deſire that every 
Thing of this Nature ſhould be done in the 
antient uſual Method, by Act of Parlia- 
ment. 

G OD forbid, that fince we are happily 
deliver d from the Fears of Npery and Arbitra- 
xy Power, we ſhould aſſume any ſuch Power 
to our ſelves ; What Advantage ſhould we then 
give to thoſe who would quarrel with our Set- 
tlement for the Illegality of it? Would not 
this, which we thus endeavour to cruſh, break 
forth into a Viper ? 

For that Record of 1 Henry IV. I acknow- 
ledge the Words of the Royal Seat being Va- 
cant are us'd. But ſince you your ſelves tells 
us of it, That Henry IV. did Claim by Inheri- 
tance from his Grandfather, that methinks 
may come up to what I ſhould have the decla- 
red Senſe of Both Houſes upon this Queſtion z 
(to wit) The Throne might be Vacant of 
Richard II. but not ſo Vacant, but the _ 
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of the immediate Succeſſor was to take Place, 
and not be excluded, but entirely pre- 
ſerved. 

And Richard II. ſeems to have had the 
ſame Opinion, by delivering over his Signet to 
them. 

Our Laws know no Interregnum; but upon 
the Death of the Predeceſſor, the next Heir is 
King in uno & eodem inſtanti. 

It was ſo reſolv'd even in Richard II's own 
Caſe for at his Grand father's Death, it was a 
Queſtion, Whether King Richard II. or the 
Eldeſt Son of his Grandfather then living, 
ſhould ſucceed ; and it was Reſolved, That he 
ought to have it, becauſe of his Right of Inhe- 
ritance: Which is the more remarkable, becauſe 
of the Conteſt. ' 

And when Richard III. uſurped his Crown, 
to make his Claim good to the Right of 
Inheritance, he Barſiardiz'd his own Ne- 
phews. | 

And fo it was in all the Inſtances of the 
Breaches that were made upon the Line of 
Succeſſion, which were ſome Seven (but all 
Illegal); for ſuch was the Force of the Laws, 
that the Uſurpers would not take the Crown 
upon them, unleſs they had ſome ſpecious Pre- 
tence of an Hereditrry Title to it- 

That which I would have Avoided by all 
Means, is, the miſchievous Conſequences that 
I fear will enſue upon this Vacancy of the 
Throne, (to wit) the utter Overthrow of 
the whole Conſtitution of our Government. 
For if it be ſo, and the Lords and Commons 


only remain as part of it, will not this _ 
the 
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the King one of the Three Eſtates? Then is 
he the Head of the Commonwealth, all uni- 
ted in one Body under him. And if the Head 
be taken away, and the Throne Vacant, by 
what Laws or Conſtitution is it, that we re- 
tain Lords and Commons ? For they are knit 
together in their Common Head; and if one 
part of the Government be diſſolved, I ſee not 
any Reaſon but that all muſt be diſſolved. 
Therefore 'tis of very great Importance that 
we come to an Explanation, how far you mean 
the Throne to be Vacant; and that if it reach 
to the King and his Heirs, ( notwithſtanding 
all the Acts of Parliament about the Succeſſion ) 
we may conſider how the Conſequences of 
that will effect the Conſtitution ; for I preſume 
to ſay, it may then be in your Power as well 
as to ſay, we ſhall have no King at all. 
I was miſtaken by the Gentlemen who took 


- Notice of what I ſaid the Lords might do of 


themſelves, in the Abſence of the King: I 
would not be underſtood to ſay, the Govern- 
ment devolved upon the Lords; but I may 


ſay they are the Government's great Council in 


the Interval of Parliaments, and may have 
greater Sway by the Privilege of their Birth, in 
the Exigencies of the State: As appears in ſe- 
veral Inſtances, and particularly the firſt of 
Henry VI. and during his Infancy. 

There was a Cale put by one Gentleman, 
about the Two Sons of Edward IV. being kept 


Priſoners ſo long, till it could not be known by 
any Living Witneſſes, which was the Eldeſt: 
I would only ask that Gentleman, Whether in 
that Caſe he would ſay the Throne were Vacant; 

certainly 
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certainly there would have been One in the 
Throne. 

But then it followeth, that though there 
ſhould be an Uncertainty of the particular 
Perſon, yet that would not infer a Neceſſity 
that the Throne ſhould be vacant. E 

Upon the whole Matter, you ſeem to under- 
ſtand your own Words to ſignifie leſs than they 
do really import. 


do not find that you purpoſe to make the 


Kingdom Elective; and yet you talk of ſup- 
plying the Vacancy by the Lords and Com- 
mons. 

Lou do not ſay, That the King has left the 
Crown for himſelf and his Heirs ; and yet your 
Words ſpeak of a Vacancy, and nothing of the 
Succeſſion; but you do not tell us what you 
mean. * 

Therefore if this Matter were explained, 
that my Lords may know how far the Inten- 
tion of the Vote reacheth, that it may not 
abroad, or hereafter, be conſtrued to go beyond 
ſuch Meaning, (that is) as to the King him- 
ſelf, and not to his Heirs, perhaps there might 
quickly be a happier Accommodation: than can 
be expected, while Things remains thus, ſtill 
in doubt, and in the dark. 

Gentlemen, If any of you can ſettle this 
Matter in its true Light, it would do very well ; 
arid it is You mult do it; for the Words are 
Yours, and ſo we mult be told Your Significa- 
tion and Intention by Yourſelves. 

If you mean by Abdrcation and Vacancy only, 
that the King has left the Government, and it is 
D:volved upon the next Succeſſo!, that may 


perhaps 


% 
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perhaps ſatisfie my Lords, and we may agree 
upon ſome Settlement. 

I muſt confeſs any Government is better than 
none; but I earneſtly deſire we may enjoy our 
Ancient Conſtitution. 

Therefore I again renew my Requeſt, That 


- you would come to ſuch an Explanation, as may 


reed an Union between the Two Houſes, for 
the Strength of your Conſultation and Reſo- 
lutions in this great Emergency. 

If the Kingdom were indeed Elective, we 
were in a Capacity of Electing, but pro hac 
Vice, according to theConfiitution, this Queſtion 
would be greater than what it was before ; but 
then the great Debate init would only be, Who 
ſhould firſt have the Honour of laying the very 
Foundation of the New Government. 

But as this Caſe ſtands upon the Foot of our 
Ancient Laws, and Fundamental Conſtitution, 
I humbly beſeech you to conſider, Whether ar 
the fame Time that in this Way you get an 
Eflabliſh'd Government, you do not overturn all 
our Legal Foundations. 

Mr. PAUL FOLEY. ] I hope, my Lords, there 
is no Danger of ſhaking our Fundamentals in 
this Caſe ; but we are purſuing thoſe Methods 
that agree with our Laws and Conſtitution : For 
tho' the Monarchy of this Nation be Heredita- 
ry in the ordinary Courſe of Succeſſion, yet 
there may fall out a Cale, wherein they can- 
not be complied with, and a plain Vacancy 
may enſue, For, put the Caſe the whole Roy- 


al Lines ſhould fail, (as they are Mortal as well 
as we ourſelves arc) ſhould we in that Caſe 


have no Government at all? And, who then 
ſhould 
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ſhould we have but the Lords and Commons 2 
And, I think, that Caſe comes neareſt to the 
Caſe in Queſtion, where the Succeſſor is not 
known ; for if he had been, we ſhould have 
heard of him before now. And what is the 
Reaſon that it ſhould then in the former Caſe 
devolve to Lords and Commons, but that there 
is no King? And they being the Repreſenta- 
five Body of the Kingdom, are the only re- 
maining apparent Parts of the Government, and 
are only to ſupply the Defect, by 8 a 
Succeſſor. And is here not the ſame Reaſon 
here? We are without a King, I am ſure I do 
not know. of any that we have : If that fall out 
to be the Caſe now, that will infer. a Vacancy 
with a Witneſs ; and ic will be of Neceſſity 
_ the Lords and Commons take Care to ſup- 
ply it. 

Mr. G. E—e.] My Lords, we are led, and, I 
think, out of the Way, into a very large Field, 
hunting after the Conſequences of a Vote not yet 
1 — unto; We have, as I conceive, nothing but 
the Vote itſelf to conſider of, or debate upon; we 
do not intend to prejudice any Legal Right: 
But what the Conſequences of this Vote may 
be, before the Vote itſelf be paſſed, I believe no 
Man can reaſonably pretend to aſcertain, unleſs 
we have the Spirit of Prophecy. 

The Throne may be Vacant as to the Poſſeſli - 
on, without the Excluſion of one that has a 
Right to the Succeſſion, or a Diſſolution of the 
Government in the Conſtitution; neither will 
there be Room for the Obje tion of a King de 
faclo, and not de jure, which ſome of the Lords 
were pleas'd to expreſs their Fears of. 


This 
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This Gentleman that ſtands by me Inſtanced 
in a Record, and that was miſtaken, as a Preſident 


for the Proceeding in this Caſe ; it was only 


mentioned by him to ſhew, that by uſing the 
Word Vacant, the Commons did no more than 


our Anceſtors did before us; and therefore it 


was not an unknown Word or Thing to have 


the Throne Vacant. 


We do apprehend we have made a right and 


| apt Concluſion from the Premiſes; for other- 


wiſe all the Vote is but Hiſtorical. 

We declare the late King hath broke the O- 
riginal Contract, hath violated the Fundamen- 
tal Laws, and hath withdrawn himſelf out of 
the Kingdom, that he hath Abdicated, actually 
Renounced the Government. 

What Occaſion was there for ſuch a Decla- 
ration as this, it nothing were concluded from it? 
That were only to give the Kingdom a compen- 
dious Hiſtory of thoſe Miſeries they have too 
well learnt by feeling them. 

Therefore there was a Neceſſity to make ſome 
Conclution; and none ſo Natural as this; That 
we are left without a King in the Words of the 
Vote; that the Throne is thereby Vacant, which 
it may be as to the Poſſethon, and yet the Right 
of Succeſſion no way prejudiced, 

But, my Lords, we come here, by the Com- 
mands of the Houſe of Commons, to debate 


the Reaſons of their Vote and your Lordſhips 


Amendments, not to diſpute what will be the 
Conſequences, which is not at prefent our Pro- 


And ſo the Conference ended, and the Members 
of each Houſe returned to their reſpective 
Houſes, 1 

ie 


(92) 


Die Jovis 7 Feb. 1688. 


A Meſſage from the Lords by Sir Robert At. N 


kins, and Sir Edward Nevill. 


Mr. Speaker, 

The Lords have Commanded us to tell you, 
That they have agreed to the Vote ſent them 
upof the 28th of January laſt, (touching which 
there was a Free Conference yelterday,) with- 
out any Alterations, 
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